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Inrlian Penal Code (Act X LV  of I860), SS. .m ,  Sffg —
Terson made unconscious hy pouoning —- 'Whether a person 
of unsotmd mind- within the meaning of S. 361.

K idnapping is defined in Section 361 o f the Indian, Penal 
Code, as follow s : —

“  W lioever takes or entice aw ay.......................... any person
o f  nnsonnd m ind, out o f  tlie keeping* o f  tlie law fu l g’nardian
of siicli..............................Iverson of unsonnd m ind w itliont tke
consent o f sucli guardian is said to kidnap su ck ..........................
person from  la-wf111 gn aT d iansliip /’

-W iiere  a,. ,̂girl of:'20j;.as in  tlaeVpresent ealse, lia(i;:,been!3nade,. ' 
nnconscioiig froiii;^Aa#?eTO poisoning* wKen slie^was taken away^, 
she cannot be said to be a person: of, nnsonnd,m ind, w itliiii the 
meaning o f S. 361 of tlie Indian  Penal Code, and tlie person: 
talcing her awaj' cannot be gu ilty  of the offence o f k idnapping' 
under S. 366 o f the Indian  Penal Code.

A fpeal from the, order of Sardar Gmdhrab Singh, 
section 30, Magistrate, Lahore, dated 29th Se-ptem-[ 
her, 1938, comicting the ap feU an t.

f o r .Appellant.

M ohammad M u n ir , Assistant to the Advocate-: 
General, for Respondent.

, Y oung C. J .—-In, this,case, Din Mufaanimad has, :Yoifh# 
been found guilty under sections 366 and; 328, : Indian ■
Penal Code, and has been sentenced to four years* 
rigorous imprisonment under each charge, the sentences 
to rnn consecutively. ';:

It appears that the aeciised has been proved to the 
hilt to have given some relatives of his and
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1939 taken away a girl Rabian, aged twenty, and robbed 
her. One of the persons to whom he gave dhatura, 
named Maula Bakhsh, died sixteen days later in the 
hospital. The accused was charged under section 
302, Indian Penal Code, but the medical witness said 
that Maula Bakhsh's death was due not to dhatum 
poisoning but to lohar and lohular pneumonia and that 
it was a natural death. I think the accused has been 
extremely lucky to have escaped the charge under 
section 302 and with great respect to the medical 
opinion I doubt very much whether it can be said that 
the dhatura poisoning had nothing to do with the death 
of Maula Bakhsh. Pneumonia frequently terminates 
injuries and I dare say the same may happen with 
poison. In any event, I have now to consider the 
charges under sections 328 and 366, Indian Penal 
Code.

There is only one point concerning which I  have a 
doubt and that is the conviction under section 366. 
The girl was 20 years of age. ‘ Kidnapping ’ is de­
fined in section 361 of the Indian Penal Code as fol­
lows

“ Whoever takes or entices any minor under- 
fourteen years of age if a male, or under sixteen years 
of age if a female, or any person of unsound mind, out 
of the keeping of the lawful guardian of such minor 
or person of unsound mind, without the consent of 
such guardian, is said to kidnap such minor or person 
from lawful guardianship.”

The only part of section 361 under which this girl 
can come is the part concerning a “  person of unsound 
mind. ’ ’ The girl was unconscious from the poisoning 
when she was taken away. It may be that section 361
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ought to include persons who have been made unconsci­
ous, but I do not think that an unconscious person can 
be said to be of unsound mind. For example, a
person under an ansssthetic for an operation can
hardly be said to be of unsound mind.

I, therefore, have to set aside the conviction and 
sentence under section 866.

The accused having been acquitted under section 
302, Indian Penal Code, he has been found guilty of 
administering poison with intent to facilitate the com­
mission of an offence, that is, theft. For that he has 
got four years. This offence has been proved. I, 
therefore, allow the appeal as regards the conviction 
under section 366 and dismiss the appeal against con­
viction under section 328, Indian Penal Code.

■Appeal' m cef ted
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