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mania, in which the mental condition of the accused persons at
the time of perpetrating the acts of murder is such as to jusiify
their acquittal on the ground of insanity. We can, at all events,
say that we have applied the law, as it stands, to the facts, The
case is one where future symptoms may, perhups, throw more
light on the accused’s state of mind, and possibly justify a com-
Jnutation or reduction of sentence, if not purdon.

Conriction confirmed, and sentence of deatl, commuted to one of

transportation for life.

APPELLATE CIVIL.

' Before Mr. Justice Dirdwood and My, Justice Jardine.

KHEMJI BHAGVA'NDA’'S GUJAR, (oriGiNaL Puaintivy), APPELLANT,
v, RA'MA’ axp Axorueg, (0RIGINAL DEFENDANT), RiESPONDENTS*
Limitation det (X ¥V of 1877), drte. 132 and 145—-Suit for sale of iminoveahle pros
perty by o creditor who has @ right to realisc @ charge not amounting fo « mort-

guge.

The special provision of article 147 of the Limitation Act (XV of 1877) applice
to all snits properly brought by a mortgagee for foreclosure or sale, while the
general provision of article 132 applies to suits for sale by a creditor having a
right to realise o charge not amonnting to a mortgage.

Where immeveable property is made by act of parties security for the payment
of a debt, but no power of sale, without the intervention of a Court, is given to
the creditor, there is no- transfer to him of aninterest in the property until a

_i‘dccrce for sale has heen made in his favonr, and the transaction does not amount
to a mortgage. When immoveable property has been so made security for the
payment of o debt, there can be no foreclosure by the creditor, unless the terms
of the contract adinit of it.

Pestongi Bezonji v, Abdul Baliman(l), Lalubbdi vi Navon(®) and Bawdin v.
Kdlkaprasad (3} referred to,

Tris was a second appeal from the decision of C. B. Izon,
District Judge of Ratudgiri, confirming the decree of Rav Sgheb
Miniklgl Navotamdds, Second Class Subordinate Judge of Ddpoli,

The plaintiff sued to recover Rs. 90, being the amount of prin-
cipal and interest due on two bonds, (exhibits 5 and 3), dated the

# Second Appeal, No, 119 of 1884,
1 L. R., 5 Bom., 463. L L.R., 6Bom,, 720, &L R, 121 A, 12
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25th April, 1861, and 8th October, 1860, respectively, and payable,
respectively, in ten years and two years from those dates, Both
bonds purported to be mortgage-bonds.

The plaintiff prayed either for forcclosure or for sale of the™
properties mortgaged and for a decree aguinst the defendants
personally. The suit was brought on 1Cth August, 1882. The
defendants denied the execution of the bonds in dispute, and con-
tended that the suit was barred by the law of limitation,

Both the lower Courts found that the bonds were executed by
the defendant’s father. As to the ple2 of limitation, they held
that the personal remedy against the defendunts was barred;
that as neither bond provided, expressly or impliedly, for {fore.
closure and sale, the plaintiff could not claim the sizty years’ period
of limitation laid down by article 147, Schedule IT of Act XV of
1877 ; and that the plaintiff’s claim under the bond of 1866 (oxlﬁ:-
bit 3) was barred by urticle 132, They awarded the claim under
the bond of 1861 (exhibit 5), and directed the principal and
interest due thereon to be realised by the sule of the property
hypothecated.

The following is a translation of the bonds in question :~—

Ewhibit 5.

“ Mortgage-bond. The 1st of the month of Chaitra Vadya in
Shake year 1783 (25th April, 1861). On this day this mortyage-
bond is given in writing fo the creditor, Khimji Bhagvéndds
Mehtd Gujar, mortgagee khof, of the village of Karjani, by the~
debtor, Arjunji Niik bin Tatdji Naik Kalekar Khot. The amoutts
due by me to you on account of your bond and the decree; &e., to-
gether with the sum this day received in cash are :—

Paiticulars,
On account of decrce ... Rs. 29
On account of bond ven g 11
On account of interest and the amount
this day received in cash in all coe g

Total Rs., 44
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“In all Rs. 44, 1in letters forty-four, The interest forthe sameis
agreed to be paid every yearin five maunds of rice, which I will
pay from year to year and obtain a receipt (for the same). Accord-
ing to this stipulation regarding interest I will pay the amount
‘together with interest within the period of ten years. Should you
demund the amount, I will pay the same in full according to the
above stipulation regarding interest without pleading the excuse of
the period (fixed). Tor repayment of the aforesaid amount this
mortgage-bond is pussed. I having admitted the claim in the
written statement which I put in on the 23rd October, 1855, in the
suit which you had brought aguinst me in the year 1885, you
obtained a decree therein.  Under the said decree you attached the
whole of my share, viz., one hundred and fiftieth sharein the entire
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village and (my) khud, dhdre and other lands, AndI now give

in writing that I have mortgaged the khoti, the Lhud didra, the
rice land, the varkas, the pdtusthal, irrigated land, &c., together

with the trees ; should younot agree to veceive interest, and should

you ask me to put the lands under your_ ‘management, T will give
the same jpﬁt&y_gw. If T fuil to do so, I will pay your
amount on demand, If my kinsmen and others raise disputes and
quarrels after your entering on the management, T will answer
for the same, “Should T not do so, the costsin respect of (such) dis-
putes and the produce which you may not get owing to the resist-
ance, &¢., the whole of the said amount, whatever it may come to,
I will pay together with iriterest at one per cent., on your demand-
ing the same, and then I will redeem my share and the dhdra,
I will pay the amount at the harvest time ; you are to receive the
produce for that year. Omn your entering on the management, the
land is to bring (me) no produce, and the amount is to beur no
intercst. The abovementioned two papers, viz., the decrce and the.
bond, are deposited with you as proofs. This mortgage-bond T
have of my free will and pleasure duly given in writing.”

Exlibit 3.

“Bond for debt dated the 30th of Bhddrapad Vadya in the
Shake year 1788 (8th October, 1866). On this day this bond is
given in writing to the creditor Réjeshri Khimji Bhagvindds
Gujar, mortgagee Aot of village Karjani by the debtor Arjunji
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Naik bin T4t4ji Ndik Khot. T owe you Rs. 44. The mortgage-
bond for the same is of the Shake yeur 1783 (1861-62 a.p.) ; fiye
maunds of rice ave to be given as interest for the sume every year.
I have reccived credit for the rice already paid, and, as to the
balance of rice due, I agree to pay you a lump sum of Rs, 19 as
the price thereof. The interest for the sume is to run at one per
cent. I will pay the principal and interest on making an accound
thereof until payment. There is_a.morfoage-bond for Rs. 44
thleb} coltdm Lmd is mortgaged to sou The said. Lmd stdnds

i s AR e

I will pay thc amount of both bonds on makmo an wﬂ and I
will redecm the property mortgaged in Shake 1783 (1861-62 A.p.).
The time fixed for the IGPM the amount of this bond is
two years. If I give the amount before the time (h\ed), you aje
to_receive. the_san same. As to the amount of Rs. 44, due on the bond
of the Shake year 1783 (1861-62 ap.), the inferest thercof has
been paid off up to the st of April, 1866, This bond I have of
my free will and pleasure duly given in writing.”

Mdnekshd Jehdngivshd for appellant:—The ruling in Makd-
bleshvarbhai v. Ratndlai® concludes this case. ’

Shimrao M. Bele for respondents :~~This case does not vest on
article 147, schedule IT of Act XV of 1877. It is governed by
article 182. The honds sued upon are not mortgage-bonds. They
createa ‘ charge’ as distinguished from a ‘mortgage.” The Transfer
of Property Act (IV of 1882), sec. 58, shows thut one commory
characteristic of all kinds of mortgages in this country is fﬁe
power of sale given to the mortgagee expressly or impliedly for
the realization of the mortgage debt. Both the bonds sucd upon
do not give any such power of sale, or forcclosure. They are,
therefore, instruments creating a meve “charge” as defined by
gection 100 of Act IV of 1882, and as explained in Macpherson
on Mortgage. See his notes to that section.. This suit should
therefore, be regurded as one brought to enforce a * charge’ > upon
immoveable property. It, therefore, falls under article 13¢
Bdomdin v, Kilke Persdd® and Lalubhdi v. Niran®.

() Printed dJudgments for 15584, p. 29. (% L, R, 121 A, 12,

@ 1. L, Ry, 6 Bom,, 719,
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Manekshd Jehdngirshiin reply:—Rdamdiw's casc does not apply, 1886.
as it isunder Act IX of 1871. Anrticle 147 of Schedule IT of Aet Kamux
XV of 1877 is a new provision introduced for the first time into the B“é‘{',ﬁfg’““s

] jnil:‘v f)f-lim.itatior}. It is a specific p,rovis.ion controlling the genefal R-‘?& i
provision in article 132. Cases of equitable mortgage, of main-
tenance charged upon immovenble property, or of bequests pay-
gble out of immoveable property, would fall under section 132,
whilst article 147 should be limited only to suits by mortgagees
for sale or foreclosure. Under the old Limitation Acts, sixty
years was the period fixed for a redemption suit, whilst a mort.
gagee had only twelve years within which he could bring a suit
for foreclosure. To remove this anomaly, ariicle 147 was inserted
in the present Limitation Aet for the sole benefit of mortgagees.
As this is a suit for foreclosure or sale, based upon bonds which
“both parties treated and named as mortgage-bonds, article 147
applies. :

Birpwoon, J. :—The plaintiff sued on two bonds, (exhibits Nos. &
and 3,) dated respectively the 25th April, 1861, and 8th October,
1866, and payable respectively in ten years and two years from
those dates. Both bonds purport to be mortgage-bonds ; and the
remedies sought on both were— (), & money decree for the whole
of the mortgage debts against the defendants personally; (3), a
foreelosure decree ; (¢), a decree for the sale of the mortgaged
property ; and (d), a money decree for the deficit, if any, after
appropriation of the sale proceeds to the satisfaction of the mort-

-gage debts. The suit was instituted in 1882. Both the Courts
below have awarded the claim on exhibit No. 5, but have held
that the claim on exhibit No. 3 is barred by article 132 of
Schedule IT of the Limitation Act, XV of 1877, It is not. con-
tended that the personal claim under exhibit No. 8 is within
time ; and the questions for our decision are, whether the claima
for foreclosure and sale, brought on exhibit No, 3, are maintain-
able in this suit; and, if so, whether article 1382 or article 147
of Schedule II of the Limitation Act of 1877 is applicable to
those claims.

TWe will deal with the latter question first. And we are of
opinion that, if the suit has been properly brought by the plain-
MWL R,121, 4,12
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tiff, as mortgagee, for foreclosure or sale, then the claims*{%)
and () on exhibit No. 3 would be within time under artide
147 ; but that, if exhibit No. 3 does not amount to a mortgage,
the claim would be barred by article 132. Article 147 was not
contained in the Limitation Acts of 1859 and 1871, Under Act
XIV of 1859, a suit for foreclosure or sale was held to be a suit
“for the recovery of immoveable property or of an interest in
immoveable property,” and, therefore, governed by the twelve
veary’ rule. (See Lallubhdi v. Niran™.) Act IX of 1871 con-
tained a similar provision, in artiele 145 of Schedule II, regarding
suits “for possession of immoveable property or any interest
therein, not * * ctherwise specially provided for,”” That article
would, apparently, have been applicable to a suit by a -mortgagee
for foreclosure; for which express provision has now, for the first
time, been made by article 147 of Schedule IT of the Act of 1877,
the period of limitation for such a suit being now extended from
twelve to sixty years. According to the proper construction of
the Aect of 1871, it would appear also that the twelve years’ rule
would have been applicable to o suit for thesale of mortgaged
property under article 132 of Schedule II of that Act, which
relates to suits “for money charged upon immoveable property.”
In Regular Appeal No. 6 of 1877, decided on the 16th July, 1877,
it was held by Westropp, C.J,, and Melvill, J,, that that article
was applicable as well to the pexsonal liability of the debtor as fo
the liability of the immoveable property charged. See Lallubhii
v: Naren®.  In Pestoni Bezangi v. Abdul Rahiman®, the preseut
Chief Justice of this Court, while deciding that the corresponding
article of the present Act, which applies to suits “to enforee pay-
ment of money charged upon immoveable property,” has no
application to a suit by a mortgagee for a money decree only:
expressed also the opinion that the article applies only to suits
“to enforce “against the land "’ payment of money charged on it
Sir Charles Sargent remarked, at the same time, that article 132
does not contain the words, ““secured by mortgage,”” which are
found in 3 and 4 William IV, c. 27, 5. 40, Both these decisions
are veferred to in the ¥'ull Bench decision in Lallubhdi v. Ndran®,

M L L. R, 6 Bom., 719, ™ L L. R, 6 Bom,, 719, 723,
™ I L. R, 5 Bom., 463.
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®
which, though no longer of authority, since the decision of the

Privy Council in Rémdin v. Kilka Persdd®, as vegards the point -

“decided in it,~eiz., the applicability of the twelve years' rule to a

“elaim by a mortgagee for a money decree,—is yet of value asillus-
trating the difficulties with which the Courts have had to contend
in dealing with the changes in the law introduced from time fo

‘time. In Rdmdin's case, which was decided under Act IX of
1871, the Privy Council applied the three years’ rule to the
personal remedy sued fox, by the mortgagee, as was done by Sir
Charles Savgent in Pestonji’s case®, under the Act of 1877, There
was no dispute, in Rdmdin’s casew, as to the right of the plaintiff
to have the mortgaged property sold. That part of the clalm was
within time; but their Lordships of the Privy Couneil expressed
the opinion that article 132 of Schedule IT of Act IX of 1871
had reference only to suits for money charged on immoveable
property, to raise it out of that property. Their Lordships would
clearly have applied the twelve years’ rule, prescribed by article
132 of Schedule IT of Aect IX of 1871, to asuit by a mortgagee
for sale in a cose falling under that Act.

The present case, however, falls under Act XV of 1877, and,
although the only construction which it would be possible to put
on article 182 of that Aet, if it stood by itself, would be the eon-
struction approved of in Rdmdin’s case, we must now read the
article with the new article 147, the enactment of which gives
effect to the evident intention of the Legislature to extend the
period of limitation to suits by a mortgagee for foreclosure or
sale to sixty years. Asregards suits for sale to enforce payment
of money charged upon immoveable property, the general provi-
sion contained in article 182, which is wide enough to embrace
mortgages, must be held to be subject to the special excep-
tion, as regards suits by mortgagees, contained in article 147,
The construction of article 132 of the present Act, which was
referred to by the Full Bench of this Court in Zallubhdi’s
case®, as a possible construction, would appear, therefore, to be
gorrect, vz, that by the introduction of a special provision
“for the enforcement of a mortgage by foreclosure or ssle

ML, R, 12 Ind, Ap., 12, : 7. L. R., & Bom,, 463

@ L L, R., 6 Bom., 719,
B 651—1

025

1886.
Kuenat
BraavAyDis
Gusag

o,
Riwad,



$26

1886,

Ky
Bracvirpds
GurAR

.
Riud.

THE INDIAN LAW REPORTS. {VOL, X.

(article 147)” the Legislature intended the word “charge” in
article 132 to bear the same meaning as in section 100 of the
Transfer of Property Act IV of 1882 (which says that “where -
inunoveable property of one person is by act of parties or operatisz-
of law made security for the payment of money to another, and the
transaction does not amount to a mortgage, the latter person is‘
gaid to have a charge wpon the property’”). We are of opinion,
therefore, that the special provision of article 147 must now be
applied to all suits properly brought by, a mortgagee for fore-
closure or sale, and the general provision of article 132 to suits
for sale by a creditor having a right to realize a charge not
amounting to a mortgage.

The question, however, remains in the present case, whether thg
plaintiff was entitled to either or both of the remedies (3) and (¢)
prayed for in his pluint, as regards his claim under exhibit 3.
That bond may be read with the carlier bond No. 5, which is
referred to in it. Both the loans to the debtor were made on
the security of the same property. The earlier bond recites the
mortgage of certain land to the plaintiff for Rs. 44. It recites,
further, that the interest should be 5 maunds of rice per annum,
and that the mortgage debt should be paid in ten years. The
instrument then contains a stipulation that if the mortgagee
should mnot (that is, apparently, at any futurc time,) agree to
receive interest, he was to have the management of the land, and
that if the mortgagor failed to give possession, he would pay the’
amount (apparently of the interest) to the mortgagee, on demand.
The mortgagor also made himself responsible in respect of any
disputes which might avise, on the part of his kinsmen, after the
mortgagee had obtained possession. The profits of the land were,
in the event of the mortgagee taking possession, to be taken in
lieu of intercst, The later bond does not contain these details.
It seems to have been passed for the value of the interest, in kind,
due for one year on the originalloan, The stipulation for the entry
of the creditor into possession, under certain circumstances, is 1ot
conteined in exhibit No. 8; and, as a matter of fact, the defend-
ants are still in possession. Neither bond contains any provision,
express or implied, as to foreclosure or empowering the ereditor
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tq sell the property without the intervention of a Court of Justice.
Neither contract would, apparently, comc within any class of
mortgage, defined in section 58 of the Transfer of Property Act,
"IV of 1882, in which a remedy by foreclosure or sale would be
pexmissible under section 67. In his note on clause (¢) to section
67, Mr. Macpherson observes, in his latest edition of the “ Law of
Mortgage in British India,” that the effect of the limitations on
the section made by that clause would seem to be in accordance
with the existing law. (See Macpherson on Mortgage, pp. 667,
441, 443). The Act hagnot been extended to this Presidency;
but the definitions in section 58 include, probably, most of the
forms of mortgage in common use. It would probably be right,
in construing article 147 of Schedule IT of Act XV of 1877, to
consider whether its application ought not to be limited to mort-
goges which fall within those definitions. That point, however,
it is not necessary for us to deal with ; for exhibits Nos. 5 and 3,
in the present case, cannot, we think, be treated as mortgages.
They are not mortgages, simply because they are styled so. Even
if eshibit 5 approaches the form of a usufructuary mortgage, it
does not strietly answer to that form, as there was no delivery of
possession ; and even if there had been, the mortgagee in such a
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case would have bad no remedy by foreclosure or sale (Maepherson -

on Mortgage, 667). And exhibit No. 3, with which we are more

immediately concerned, simply recites that the land * stands secu- -

rity” for the money due under it. The property is also spoken
of as mortgaged ; but the word must be construed as meaning
\o‘,uly that the land has been made security for the payment of
the money, so that the creditor has a charge upon the pro-
perty, within the sense of section 100 of the Transfer of Property
Act IV of 1882. He has the right to have his charge real-
ized by sale under a decree ; but he is not a mortgagese, as no
power is given him, expressly or by implication, to sell the
property out of Court, Until he obtains a decree against the
land, no interest in it is transferred to him such as is trans-
ferred by a power of sale in an ordinary mortgage-—Gopdl
Pdndey v. Parshotam Disgy. He must, therefore, bring his suit for
~sale within twelve years, under article 132 of the Schedule to the
M L 1. R, 5 All, 121,
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1886,  Limitation Act, and cannot be allowed the extended period under
Knensr  article 147, In Gopdl Pdndey v. Pavshotam Dds®, Sir R. Stuart

AGVANDAS . :
BHGW“;R ® remarks that © it matters not whether the security may bave the
Riwi ~ Dame of a simple mortgage or usufructuary mortgage or a condi:

tional sale ;” “ in all cases, foreclosure may take place if the terms
of the contract admit of that remedy.’” In the present case, the
terms of the contract do not admit of foreclosure ; and the remedy
by sale through the Court is barred.
We, therefore, confirm the decree of the Courts below, with
costs.
Decree confirmed.

M1 L R, 5 AlL, 12L

ORIGINAL CIVIL.

Befure Ar. Justice Scott ; and, tn appeal, before Sir Charles Sargent, K.,
Chief Justice, and My, Justice Dayley.

1856. JUGMOHANDA'S MANGALDA'S, (oriciNAL PLAINTIFF), APPELLANT,
Aﬁfsﬂ‘l 9'610» » SIR MANGALDA'S NATHUBHOY axp Oraess, (oRIGINAL DEFEND-
e 3878}, RESPONDENTS.®
Hindu law—Partition—Riglt of « son to claim partition of moveable as well as
immoveable property in his fother’s Bie-time—Sow’s vight fo partition of property
come 0 the possession of' his futher hefore the son’s birth—Property acquired by
dtigation—Self-aequired property devised by « father to his son is taken by the son
weder the will and s self~eequired in his hands—Earnings of father as mile
manager not ancestral—Property left by testaior to be held moveable oy immovedble
uecording lo iis condition at testator's death—Kdpoli Banid caste, euston of, as to
purtdion-—decounts in partition suit,
Per Arpar Court :(—There is no distinetion between moveable and immove.
able property as regards the riglt of a son in an undivided fmnly govemed by the
Mitdkshara law to partition in the life-time of the father.

PerScorr, J,:—1Vhere the law of the Mayukha applies, ason is entitled to demand
partition of moveable as well as immoveable property in his father’s life-time,

Defendant’s great-grandfather (M.) died in 1792, leaving a will, dated 1789,
whereby he divected his property to be equally divided among his five!sons, of
whom R., {the grandfather of defendant), was one. The property became the

* Suit No. 444 of 1881.



