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wight, cu (e child beginning to cry, have felt alarm, and to fvoid
discovery have thrown the child into a well, without waiting to
pull the anklets off the legs, In the absence of evidence, it is 1ot
a necessary assumption that the prisoner had previously joined i~
a plan to nmrder, The confessions indicate that the murder may
ave been committed by the other person in order to stop the
child’s eries and prevent the probable discovery. The theory set
forth in the confession may have been thought by the jury the
most probuble, because there is nothing but a suggestion of the
prisoner’s having hid the bangles in the house where they were
found, to invalidate the inference arising from that fnding, 2vz.,
that there was some other person concerned. We have heard the }
whole case argued and the evidence read, I am of opinion ths @
here are many considerations which might induce a jury T
reasonable men to take the confessions as a whole, and to refrofB*
from convicting the prisoner of the murder. I would, therefore,
acquit him of that offence, and conviet him of the offence under
section 411 of the Indian Penal Code (Act XLV of 1860).

Verdict of the jury upheld.

APPELLATE CIVIL.

Defore Str Claales Sargent, A2, Clief Justice, and Mr. Justice
Nandbhai Haridds.
TRIMBAR RA'VIL, (omierxar Prrrmiover), Avpsilaxt, o NANA axn,
Cruens, (0R1GINAL OPPONI 118), RESTONDENTS.
Beeewtion— Deevee—Sale in eacention— Ciuil Procedure Code (At X1V o/ 18892),
Sces. 274 aned 280— Cmission to beat drum— A aterial arregularidy.

-

Omission to havea drum Dheaten as required by sections 274 and 289 of the
Civil Procedure Code (Act XIV of 1882) Zeld to be a material irvegularity so as to.
render a sale held in exceution of a decree liable to be seb aside,

Trrs was an appeal from an order passed by Rév Sdheb Tribhu-
-andds Lakhmidds, Second Class Subordinate Judge of Satdra, in
Miscellancous Application No, 68 of 1884,

On the 2nd October, 1884, the appellant’s interest in certain
property was put up for sale in excention of a money decree for,

“Appeal No. 26 of 1885 from order,
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Rs: 110, obtained against him and purchased by the first respond-
ent. Thereupon the appellant made un application to the Sub-
ordinate Judge to set aside the sale, alleging, among other things,
that the property was of greater value than the price for which
it was sold, and that the sale was not attended by persons other

than those interested on behalf of the respondents, the sale not

having been proclaimed by beat of drum, The Subordinate Judge
rejected the application.

Diiyi A'biji Khare for the appellant:—The omission to beat
drum as required by sections 274 and 289 of the Civil Procedure
Code (ActXIV of 1882) was a material iregularity, and prejudiced
the appellant.  The property was worth more than it wasknocked
down for. The purchaser was the gumastd of the decree-holder,
and the property was purchased on behalf of the decrce-holder,
who had not previously obtained permission of the Court.

Minekshd Jeluingirsha for the respondents :—The reason of the
small attendunce at the sale was that the property was not a
marketable property, and was also encumbered. To set aside a
sale the injury must be the divect rvesult of irregularities in pub-
lishing the sale. See Olpherts v. Maluibir Pershad®,

Sarcent, C.J.:—We think that the evidence can leave little
doubt that the drum was not beaten as required by sections 274
and 289 of the Civil Procedure Code (Act XIV of 1882). No
witness called by the auction-purchaser speaks to having heard
it himself ; nor was the pdtil called whose business it was to have

1% beaten. The attendance, moreover, scems to have been confined
to the judgment-creditor and his friends. We think, thereforé,
that the omissionto have the drum beaten, which was a material
irregularity, in all probability prejudiced the sale. We must,
therefore, reverse the oxder of the Subordinate Judge, and cancel
the sale. Respondents to pay appellant his costs of this appeal,

Ovrder set aside,
(1) L R 101 ;\., 25,

5QG55
1886.

TRINBAK
Riwix
V.
Niw4,



