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Yhe followi ing is the judgment in Criminal Beference No, 182 of 1883, decided
by Bividwood and Judine, JT., va the 11th Januasy, 1536, and referred to in the

above judgment, the {acts heing precisely similar (—

i case mnst be eonsidered with veferenee to the provisions
of the present Uode of Criminal Procedare, It falls nnder clanse I of section 233
of the Code, The acenssd conld, therelore, be legally tried ab one trial for each of
the olfences committed by him, and the separate convictions were legal. (Sce
illustrabion (b) of section 225, Pot nethivg contained in that section aflects the
Indisn Penal Code (NLY of 1860), sez. 71 and the guestion, thevefore, iz,
whether the case falls alsu under that section. I it does, a single senbence

iteagd

could ouly be passed for oue of the offences committed,  As the aconsed commit-

Pop Crritim r—5 T

ted distinet offvnces, whicl, whgn combined, ave not purishable under any single
seclion of the Indian Penad Code, sestion 71 does nat, in cur opinion, apply to the
caes The genbences passed by the Magistiate wove, therefore, Tegal under see-
tion 83 of the Criminad Procedure Code (X of 1832); and the papers can he

retorned.”

APPELLATE CRIMINALL.

Fhefore Me. Justice Ndndblal Herstds and 30, Justice Jerdine,

QUEEN-EMVR s MANIAY DAYALF

Crimined Drocedure Code (ded X of 18%2), See, 307—Trial by jury—endict

of aeensitbal e JE R Clowit™s pocesr of bwiepforence wiih the verdict of o jury.

tion 307 of the Criminal Prseedure Code (Act X of
feve with the verdict of a jury,

b o case vof I under
1832) the High Cowrt willnot, ws o vale, intes

except when it is shown 1o be ceardy and manifes

Iy wrong.
Tirs was o refevenee under section 307 of the Criminal Pro-
~stdluve Code (et X of 18520 by JU W, Walker, Hessions Judge

of Almedabad

The aceused was charged with the murder of a child, and also
with dishonestly vetuining stolen preperty, offences punishable
under sections 302 wud 411, vespectively, of the Indian Penal

Clode (et XLV of 1860).  The jury unanimously found him not

guilty of the frst offonce, It found him guilty of the second, The-

Sessions Judge, disagreeing with the verdict of acgaittal on the

charge of murder. veferred the ease to the High Court under sec-

tion 307 of the Crimiial Procedure Code (X ui ISbJ)
The reference was as follows :—
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43 differ from the verdict of the jury, and consider it necessary for the endsvof
justice to submit the case to the High Court under seetion 307, Criminal Pro-
cedure Code {(Act X of 1852).

“The jury conviet the accused of dishonestly receiving the ornaments, knowing
that they were stolen, and the evidence does not leave the least doubt that the
accused had the bangles belonging to the child, and tried to dispose of them.

“The evidence of the child’s mother, Muli, was given in a perfectly satisfactory
manner, and she proves that the accused was with the child, and gave him some
aweetmeats on the evening he disappeared, It is extremely improbable that thg
¢hild should have heen enticed away from his house by a stranger to him j the
accused lived a few doors off, and was well known to the child.

“The witness Punja’s evidence is trustworthy; and it shows that shortly after
the child disappeared the accused denied that he kinew anything about the child.
The child disappeared on the evening of the 1st December, and the aceused made
a confession on the 7th, aud again beforc the committing Magistrate on the 14th
December.

“The medical evidence is that the child’s body had been submerged in waber
for some time, but that owing to decomposition the exact cause of death coulr\f
not be stated. The finding of the body in a well, with the bangles from the m:m’s
missing, proves clearly that the child was killed for the sake of the ornaments.
As the neck ornament and anklets were not removed, the probability is that the
murder was committed by one person alone, and that not by a grown-up person.

“ The confessions made by the accused, taken with the facts proved in the case,
do not leave the least doubt, in my opinion, that the accused killed the child for
the sake of his ornaments. I find, therefore, that the offence of murder is
established.

“TIn a case referred Dy me under section 307 of the Criminal Procedure Code
(ActX of 1882) my attention was called by the High Court to the case of Req. v.
Khanderdo(l), in which it was held that the verdict of a jury will not be set
aside, as a rule, unless it be perverse and patently wrong. No written judgment
seems to have heen pronounced in the case referred by me ; but the only inferenc‘:};.
seems to be that it is useless for a Judge to refer a case to the High Court, where fie
differs from the verdict of the jury, unless it clearly appears that the verdict was
perverse and patently wrong. Butif the Judge entirely differs From the vexdict,
and finds that justice would be defeated by the verdict given, he has mo option
under section 307 of the Criminal Procedure Code (Act X of 1882), but is bound to
submit the ease to the Iigh Court. The decision must in all cases $urn on an
appreciation of the evidence and the probabilities of the case, Inthe great majority
of cases, two views may be formed. It may be impossible to show that either view
was perverse and patently wrong, hut it may be shown that the one view taken was
superticial and ixxcur:sistent with the facts, and that the other view should be held
proved,—that is, that ‘a prudent man ought, under the circumstances of that pax-
ticular case, to act upon that supposition’ (Evidence Act, I of 1872 sec. 3. If y
Judge considers that a jury in a Court of Scssion has taken the wrong view, anc}\

M1 L R, 1 Bom,, 10.
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thalk for the ends of justice the other view should be taken, he is bound, it seems
to me, to refer the case, for section 307 of the Code provides that the Judge shall
submit the case, not that he may submit the case.

“In the case of Reg. v. Wuazir Mandall) the Calcutta High Cowrt held that
the verdict of the jury should not be interfered with, except where there isa
gross and unmistakeable miscarriage of justice ; but in a subsequent case, Bmpress
v, Mukhun Rumar(2), this ruling seems to have been dissented from (Prinsep’s
Criminal Procedure Code, sec. 307}, It was there held that no fixed yules
could e laid down for the exercise of the discretion of the High Court, but that
the decision of each case must depend upon its own pecunliar eircumstances,

1t is plain that the Legislature has placed a jury before a Court of Session
on a somewhat different footimg and on a distinctly lower stafus than a jury
before a High Court, for the unanimous verdict of a jury before a Court of Session
may be set aside by the High Court, but such a verdict by a jury hefove the High
Court is conclusive—Rey. v. Khanderdo(3).

¢ There is one most important distinction in considering the weight to be
attached to the verdict of a jury before the Court of Session. It may be the
verdict of a bare majority of one. A Sessions Judge has no power to lock up a
jury or discharge a jury which is not unanimous, and cause the accuzed to be
retried. If any decision of a jury before a Court of Session be accepted as cons
clusive, unless it is shown that the verdict was perverse and manifestly wrong,
the result might be that the verdict of one juryman, who constituted the majority,
practically outweighted the opinion of the Judge and carried more weight than
the finding of eight out of nine jurymen of a jury hefore the High Court might
do. Supposing an ordinary case iu which the only question was whether the
divect evidence should be believed or not if the case were tried in the High Court,
and eight oub of the nine jurymen disbelieved the evidence, but the Judge agreed
with the ninth in believing the evidence, the verdict of the eight wonld not pres
vail, as the Judge could discharge the jury, and the accused would then be
retvied, Butif the case were tried in a Court of Session and threejurymen dishelieved
_the evidence, but two believed it and the Judge concurred with them, then, if, ac.
carding to some of the decisions of the High Courts, the verdict of the majority
of the jury of one was to be accepted as decisive, unless and until it was shown
that the verdict of the majority of the jury was perverse and manifestly wrong—
practically an impossibility in the case supposed—the decision wounld vivtually he
that of one juryman, Ttis hardly necessary for me to observe that the persons who
serve on juries in the Mofussil are not usnally persons of much business experi.
ence and knowledge of the world, or of o class and race habitually accustomed
to debate guestions of public and general interest, or familiar with the dispensing
of justice in the Comrts. In this district the trial of cases by a jury is limited to
murder cases, and it is precisely in this class of cases that in all countries there
may be expected to be a strong reluctance to convict and an antecedent prejudice
against the evidence produced for the proseention, And, farther, in this distriet,

1) 25 Cale, W, R. Cr, Ral, 25. 1 Cale. L. R., 275.
@& 1 L. B, I Bom, 10.
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there is a very strong antipathy fo the tuking of life in any form on the pzu‘b/’r.rf
a very large and influential class of community. I doubt whether the records of
the Court wonld show that in a single ease of murder a Jain assezsor has given
Liis opinion for conviction. That a very prevalens Leliel should insensibly affect
persons of other religions as well, especially in a country like India, is nataral,.
A case was tried in this Court in whicli the jury unanimously convicted of the
offence of culpable homicide not amounnting to murder, but the case was refared
by me to the High Court, althongh I did not consider  that the capital s;outencg
was requived, and the accused wag convicted of the offence of murder, Apart,
however, from any prejudice against a convietion in murder cases which there
may be, it appears to me that the Legislaturs by compelling the Judge to vefor a
cage under certain civcunmstances to the High Court leaves it open to the High
Court to weigh the evidence and decide which view of the Fwts should prevail,

s to the High Comd on acquitial by the jury,

i1u:111cﬁ11g e it sjority of one, the accused
persons were acquitbed by the High Conrt in those cases, but as no written
judgment secrus to have been proneunced I do not know whether the cases were
decided on the merits or not,

“In the presemt case, I am unable fo state that the verdict of the jury is
perverse.  Whether it is manifestly wrong, s a question of fact.” I8'T lad been
trying the case with the wid of assessors [ should have had no Lesitation in
convicting the accused of the ofence of murder under the provisions of section
302 of the Indian Penal Code (Act NLY of 1860) 5 it scems to me, therefore, that T
must hold that the verdict of the jury is wrong, and that for the ends of justice
the case must Lo referred.”

Lathan: (Advoeate General) (with him Pdndurang Balibladra,
Acting Government Ploader) for the Crown :—"This Cowrt will not
assume that the verdictis right. It will gointo the merits of the case
and congider whetherupon the evidenceitisa reasonable verdict, The
leading case upon this subject heveis Bey. v. Khandeido Bdjirdo™,
where Mr, Justice West observes that © on a veference by the Sessi L);/;
Judge, the whole case is opened up ; the functions of hoth the J udge
and jury ave cast upon the Court, and it is bound to satisfy itself
that the verdict of acquittalis proper, or at least sustainable.” The
learned counsel veferved to Queen v. Rim Churn Glose® ; Reg.

L OATT VT T T ) o o TToronn AT o7 £ °
v. Nobin Clader Danerjee® ; Queen v, aroo Manglee®: Queen v,

¢ Tt i) o (s v ATracr. ) N
Golool Kabai™ : Queen v, Missamnt Ttwarya®; Einpress v. Mukham
Kuner @, The conclusion to he drawn from these cases is that

WL L R, 1 Bow., 10, a8 p. 13, (325 Cale W, L. Cr. Ral, 36,
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4
this"Court will not set aside a verdict, if it is a reasonable one,
or, as laid down in Solomon v. Bittoa®, if the verdict is such as
_reasonable men ought to have given.

i
[JarDINE, J.:~—Suppose the verdict was reasonable, but this
Court came to a different conclusion. ]

Jhen the verdict of the jury ought to be upheld. ~ Under section
307 of the Criminal Procedure Code (Act X of 1882), this Court
should exercise all the powers of an Appellate Court. In appeal it
is the duty ofthis Court to see whether the conviction is right—
Empress v. Protah Chunder Mulerji®—and in reference, whether
the verdict is reasonable.

Goverdhanrdm M. Tripiti for. the accused :—In this case the
jury have unanimously acquitted the accused of the offence of
‘murder. Unless this unanimous verdict of acquittal is shown to
be “perverse and patently wrong,” this Court will not depart from
its traditional policy, and set it aside. The necessity for a refer
ence arises only where the disagreement between the Judge and
jury is so complete that in the interests of justice the High Court
should interfere. That interference is justifiable only where the
evidence points to but one conclusion, and the verdict of the jury
is violently opposed to that conclusion : in other words, where the
verdict is upon the face of it unsustainable. Were this Coourt to
interfere in every case of doubt, in every case where the Sessions
Judge happens to differ from the jury—the result would be
~digastrous, Jurors would sink to the position of assessors, and trial
by jury would be virtually at anend. The learned pleader referred
1o Queen v. Shdam Bagdee®; Queen v. Doorwyfdhun Shamonio™s
Queen v, Koonjo Leth®; Queen v. Nobin Clunder Banerjec®;
GQueen v. Udya Changa®; Queen v. Wazir Mundul®; Queen v.
Mussamut Ttwaryo®; Empress v, Mulhan Eumar®; Impevalriz
v. Bhavini(y; Reg. v. Khanderdo Bijirdo®,

L. R.8Q. B. D, 176. (M) 20 Cale. W, R, Cr. Rul., 73.

(2) 11 Cale. L. B., 25, ) 25 Cale. W, R. Cr. Rul,, 25,

(3 18 Beng. L.R., Appx, 10, &, C, 14 Beng. L. R., 54 &, .. 22 Cale,
Q%Caic. W. R. Cr., Rul. 73. W. R, Cr. Rul, 14

@) 19 Cale. W, R, Cr. Rul, 45. 19 1 Cale, L. B., 275,

) 20 Cale, W. L. Cr. Rul., 1. (DL L. R., 2 Bow., 525,

©) 20 Clale, W, R. Cr, Rul,, 70. (% I, L, R., 1 Bom,, 10,
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Nixipudr Harmnds, J.:—This is a reference by the Sess{ons
Judge of Ahmedabad under section 307 of the Criminal Procedure
Code (Act X of 1882), The accused was charged with the offence
of murder under section 302 of the Indian Penal Code (Act XLY
of 1860), and also with the offence of dishonestly retaining stolen
property under section 411 of the same Code.

The jury, upon a consideration of the evidence and of the re-
marks of the Sessions Judge in summing it up, unanimously held
that the acoused was not guilty of the first, but was guilty of the
second offence charged. '

The Sessions Judge in his reference says that although he is
“unable to state that the verdici of the jury is perverse,” he
would have had no hesitation i convicting the aceused of murder
if he had been trying the case with the aid of assessors. '

It has been the uniform practice of this Court not to interfere
with the verdict of a jury, except when it is shown to be clearly
and manifestly wrong. T am far from being satisfied that it is
such in this case. On the contrary, I am disposed to think that
it is quite right, and that no other could have been safely arrived
at upon the evidence. The Sessions Judge relies upon the con-
fessions of the decused before the Magistrates subsequently re-
tracted. But it is for the jury to determine what weight to attach
to those confessions, as well as to any other portion of the evidence
in the case. Besides, taking tlie confessions as they stand, I do
not think they are in any way inconsistent with the verdict returnzg
ed by the jury. The accused does not admit that he either threw
the deceased into the well in which the dead body was found, or
assisted any one in doing so, and thereis no cvidence that he did
either, He admits, however, that he was present when another
person (whom he names) stole certain ornaments from the decensed
during his life-time ; that he asgisted him in doing so ; and thathe
was present when that other person afterwards threw the deceased
into the well. e also admits that the next day he was given
by the latter some of those ornaments to sell, but that on account of
his age (thirteen or fourteen years) no one would buy them of him,
and that he, therefore, returned them to that other person. Theré™
is no evidence whatever, asalready observed, that the acensed was?
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concerned in the murder. Under these circumstances, it seems
to me the only reasonable conclusion to arrive at is that which
the jury have come to. Before we could conviet the accused of
nwrder, we must be satisfied, beyond all reasonable doubt, that
the accused committed that offence. Upon the cvidence in this
case, and having regard to the unanimous view taken of it by five
ressonable men,—for we may take the jury in this case 1o consist
of such,—it would be most wnsafe to jumyp to the conclusion that
the accused was guilty of murder from his subsequent possession
of property stolen from ths deceased’s person, which fact, though
evidence of another offence, is perfectly consistent with the hypo-
thesis of the accused’s iunocence of the offence of murder.

Agreeing with the jury, therefore, I would acquit the accused
on the first and convict him on the second charge, and sentence him
to three years’ rigorous imprisonment.

JARDINE, J.:—I do not think the jury have been shown to be
wrong on the merits, As regards their verdict, convieting of dis-
honest receipt of stolen property, they have applied the usual pre-
sumption arising from recent possession,— a presumption confirmed
by theconfessions. But I think it would be unsafe to draw the pre-
sumption that the prisoner was the murderer from the facts that he
had been in possession, and had twice tried to scll the bangles
which had been worn by the deceased child when last seen alive,
The confessions do not amount to an admission of the prisoner
being the murderer. They imply that the prisoner joined with
another to entice the child to the neighbourhood of the well, but
with a view to theft, and not tomurder. The intention and act
of murder are imputed in the confession to this other person; and
it is proved that the bangles were ultimately found in the house
where the latter lived. The facts pointed out by the Judge are
consistent with the theory that the prisoner was induced by some
older person to entice the child, The inference that if an older
person had been present, the other ornaments would have been
taken off the child, is not put higher by the Sessions Judge than
a probability. The jury may, however, have thought it impro-
bable that so young a lad would attempt so great a crime at all or
unaided ; and may bave thought it probable that the other person
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wight, cu (e child beginning to cry, have felt alarm, and to fvoid
discovery have thrown the child into a well, without waiting to
pull the anklets off the legs, In the absence of evidence, it is 1ot
a necessary assumption that the prisoner had previously joined i~
a plan to nmrder, The confessions indicate that the murder may
ave been committed by the other person in order to stop the
child’s eries and prevent the probable discovery. The theory set
forth in the confession may have been thought by the jury the
most probuble, because there is nothing but a suggestion of the
prisoner’s having hid the bangles in the house where they were
found, to invalidate the inference arising from that fnding, 2vz.,
that there was some other person concerned. We have heard the }
whole case argued and the evidence read, I am of opinion ths @
here are many considerations which might induce a jury T
reasonable men to take the confessions as a whole, and to refrofB*
from convicting the prisoner of the murder. I would, therefore,
acquit him of that offence, and conviet him of the offence under
section 411 of the Indian Penal Code (Act XLV of 1860).

Verdict of the jury upheld.

APPELLATE CIVIL.

Defore Str Claales Sargent, A2, Clief Justice, and Mr. Justice
Nandbhai Haridds.
TRIMBAR RA'VIL, (omierxar Prrrmiover), Avpsilaxt, o NANA axn,
Cruens, (0R1GINAL OPPONI 118), RESTONDENTS.
Beeewtion— Deevee—Sale in eacention— Ciuil Procedure Code (At X1V o/ 18892),
Sces. 274 aned 280— Cmission to beat drum— A aterial arregularidy.

-

Omission to havea drum Dheaten as required by sections 274 and 289 of the
Civil Procedure Code (Act XIV of 1882) Zeld to be a material irvegularity so as to.
render a sale held in exceution of a decree liable to be seb aside,

Trrs was an appeal from an order passed by Rév Sdheb Tribhu-
-andds Lakhmidds, Second Class Subordinate Judge of Satdra, in
Miscellancous Application No, 68 of 1884,

On the 2nd October, 1884, the appellant’s interest in certain
property was put up for sale in excention of a money decree for,

“Appeal No. 26 of 1885 from order,



