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APPELLATE GIVIL.

Before Skemp J.
SRI RAM—Appellant.
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Indian Sveeession Act (NXNIY of 1525y, S50 201, 205 —
Probate of Will — Erecutor — Surety — mal-administration
by executor — Surety whether can be wreleased from hais

security — Order for fresh security — TWletler appealable.

This was a first appeal against an order of the Senior
Subordinate Judge directing one S. who had obtained probate
of a will, to lodge fresh security for the administration of the
balance of the estate, the order being passed on the application
-of the surety who had given secuvity for the administration of
the estate in the first instance and had applied to be released
from his security bond on the ground that 3. had been ad-
judged insolvent and was not properly managing the estate.
A preliminary objection was taken that no appeal was com-
petent,

Held {over-ruling the cbjection), that the appeal wus
-competent because an order by a Court, as the present, calling
upon an execulor to furnish fresh security is passed by the
Court in the ordinary course of the case under the provisions

of the Aet and should be subject to appeal under S. 299 of the
Act.

It was contended on behalf of the appellant that once a
surely has given seeurity that executor shall administer the
estate, he cannot be permitted to withdrav.

Held (repelling the contention), that the surety is entitled
to be discharged from his obligation as regards future trans-

action on a good cause being shown such as mal-administration
of the estate by the executor.
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Darra, for Bhola Nath. Resnondents.

Serp J.—This is o first appeal against an order  Srwumr 7.
of the Senior Subordinate Judge, Delhi. directing one
Sri Ram. who had obtained prohaw of a will, L(J lodge
fresh security for the administration of the halance of
the estate. This order was passed on an application
by the surety Bhola Nath who had given security for
‘the administration of the estate in the first instance.
He sought to he released from his eecurity bond on the
grounds that Sri Ram had heen adjudged insolvent
-and was not properly managing the estate. As a first
step the undm crdered 8ri Ram to lodge fresh sacurity.

v objection is taken that no appeal lies.
'Thls, is baqed on section 299 of the Indian Succession
Act which says *‘ every order made by a District Judge
by virtue of the powers hereby conferred upon him
shall be subject to appeal to the High Court............ >
Admittedly there is no specific provision in the
Act enabling the Court to take fresh security or cancel
“a security bond, and Mr. Vishnu Datta for the respond-
-ent Bhola Nath argues that there can,-therefore,
be no appeal.  On the other hand, Mr. Shamair Chand
(1) I L. R. (1902) 20 Cal. 68.  (3) 52 P. R. 1902

(2) I L. R. (1932) 54 AIL 203, (4) I L, R. (1605} 28 Mad. 161,
(5) T L. B. (1909) 31 AL 56.
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urges that the Senior Subordinate Judge was seised of
the case by virtue of the Act, that the order was
passed in the ordinary course of the case under the
Act and, therefore, section 299 must be deemed to
apply. I accept this argument. If a Court can pass
an order calling upon an executor to furnish fresh
security it is ohviously right and proper that the order
should be suhject to appeal.

Mr. Shamair Chand for the appellant takes the
point that once a suvety has given security that an
executor shall administer the estate, he cannot be per-
mitted to withdraw. He relies for this proposition on
Subroya Chetty v. Ragammall (1) which did so hold
relying on In Re Stark (2). Subroya Cheity v.
Ragammall (1) was followed in Kandhya Lal v. Manki
(3).

On the other hand there are several cases in which
a surety has been veleased from security. See Raj
Narain Mookerjee v. Ful Kumari Debi (4) where the
applicant had become surety for his sister for the due
administraticn of the mother’s estate but alleged that
the administratrix was wasting the estate. Tt was
held by a Division Bench of the Calcutta High Court
that the Court had jurisdiction to take a second bond
with fresh sureties and that the surety could be re-
leased from his obligation by giving notice.

In Surendra Nath Pramanik v. Amrit Lal Pal
Chaudhri (5) another Bench of the Calcutta High
Court held that where the surety had become worthless.
the Court could call on the executors for fresh security.

In Skalab-ud-Din v. Fazal Din (6) a Division.
Bench of the Chief Court held ‘‘ that a surety of an:

(1) T. L. R. (1805) 28 Mad. 161.
{2) (1866) I R. 1 P. and D. 76.
{3) I L. R. (1909) 31 Al g6.

(4) L. L. R. (1902) 29 Cal. 68.
(6) T. L. R. (1920).47 Cal, 115.
(6) 52 P. R. 1902.
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executor is entitled to be discharged from his Habhility
as regards the futnre trensactions of the latter when

the exepntor for

sarety, 1s to call «
security, and. on Liz doing 1is
surety in respect of jutwe "n%ta Shoul
fail to furnis h other securitv the prohat
1'evaned and the surety d:;::c"i'leafge:,i. ’

In a recent case. National Guarantee and Suvety-
ship Arzopiorion

Pirtiyos Z3eb Ponerji (1), it was
held i.hai Althe mgh a surety for the due administra-
tion by a grantee of letters of administration cannot
claim as Df vight to be velieved of all future lability
by merely exypres

» his intention to revels, either
by notice or bv an u,pp]u'atmr to the Court,...............
............ vet the Court to which the guarantee is given
has power, when good cause is shown. to grant a re-
lease from all liability for future transactions.” In
‘the course of their jndgment the learned Judges said

““ It may well be that at the time when the sm‘ety far-
nished security, the administrator was honest and was
believed to be capable of administering the estate in a
proper way, but he might subsequently hecome dis-
honest or might mismanage the estate. and so it would
be astonishing if there were no provision of law which

(1) I L. R. (1932) 54 All 203,

iga8

Sr: Rau
P
Tar Crowy

THROTGE THE

({LLEZCTOR OF
Drzwm:.

SEEMF 4.



1938

Snr Ham
D
Tan Crowx
THROUGH THE
COLLECTOR OF
Drrai.

Swae J.

428 - INDIAN LAW REPORTS. [ VOL. XX.

would give the surety remedy by way of objecting tc

the Court and asking to be relieved. He cannot merely
sit idle and watch the administrator committing the-
waste and misappropriation, knowing fully well that
the liability wiil he his own.”’

Mr. Shamair Chand suggesied that as there is no-
authority of this High Court on the point it should be
referred to a Division Bench, but I sze no need for this
conrse. There is a ruling of the Chief Court denling
with the point with which T am in respectfnl agree-
ment. I also think the remarks in Na¢ mmzl Guarant
and Suretyship Associaiion v. Puu/w/ Deb Boeners
particularly apposite.

".'.Ti-)'

The executor by being adjndged insolvent has.
demonsirated that he is nnable to manage his own
affairs and it 1s reasonable for the surety to believe that
he is net a fit person to manage an estate of somehody
else. .

I reject this appeal with costs to the respondents.

4. N K.

(1) T, T.. R. (1932) 54 AL 293,



