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whether the plaintiffs or cither of them paid the consideration sct
forth in the deed or a part of it, has been definitely decided by
the lower Appellate Court.  'We must, thevefore, refer these two
-questions now for its decision, and vequest the Assistant Judge
o certify his findings thereon within two months, ese issucs
1 tify his findings t1 thin t ths., These
should be decided on the evidence alveady on the record.

Lesues sent down necordingly.

The lower Appellate Court found, first, that Khatijd gave her
full consent to the iusortionn of Avdesar’s nome in the deed ; and,
sccondly, that the plaintiffs did"hot pay the consideration, as set
forth in the deed, or any part of it.

On the return of these findings, the case again came on for
hearing before West and Birdwood, JJ., on the 80th Juue, 1886,

“Shadibdrdm Ndrdayan and Mdnekshe Jehingivshd for appellants,

Gulaldds Kalididits for respondent.

The Court confirmed the decres with costs.

Decvee confirmed,

APPELLATE CRIMINAL.

e —————

Befoie My, Justice Bivdwood and Mr, Justice Jardine,
QUEEN-EMPRESH ». SAKHA'RAM BHAU

Foiminal Procedwee Code (At X of 1883), Sees. 35, 235~Indien Peanl Code
(dots XLV of 1860 and FIIT of 1882}, Sece. 71, 380, 437—Shnultancous cone
wictiona Jor several offeares—Sertence,

The accused was convicted ot one trinl by a Magistrate” of the First Clasy
of the offences of hovse-hreaking by night with intent to commit theff, punish-
able under gection 457, and of theft in a dwelling-house, punishable undey
section 880 of the Indian Penal Code (XLV of 1860), —the two offences being part
of the same travsaction, the theft following the house-breaking. The pi'isoner
wag sentenced fo  two years' vigorous imprisonment under section 457, and
to six months' rigorous imprisoument and o fine of R, 100, ov, in default of
pityment, three months’ further rigovous fmprizonnent, under seetion 350, The
District - Mag
coate of punishment awarded on the two heads of charge exeeeded the

=

ke veferved the cage to the High Conrt, on the ground that

asvers of the First (lass Magishade who tried the case. The Sessions Judge;
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to whom an appeal had been preferred, was of the same opinion, and redaced
the sentence to two years’ rigorous imprisonment.

ITeld, that as the accused committed two distinet offences which did not ** con-
gtitute, when combined, a different offence” punishable nnder any section of the
indian Penal Code (XLV of 1860), section 71 of the Code did not apply, and asti\e
aggregate punishment did not exceed twice the amount of punishment which the
trying Magistrate was competent to inflict, the sentences were legal under section
85 of the Criminal Procedure Code (Act X of 1382).

Per JARDINE, J. :—The rules for assessment of punishment, contained in section
454 of the Criminal Procedure Code of 1872, having been omitted in section 235
of the Criminal Procedure Code of 1882, must now he sought for in section 71
of the Indian Penal Code (XLV of 1860) and iif section 85 of the Criminal Proce.
dure Code (X of 1882).

Reg. v. Tukayd ) distinguished.

Tuis was a reference, under section 438 of the Criminal Pro-

cedure Code (Act X of 1882), by W. A, East, District Maglstm’ﬂe
of Poona.

The reference was made under the following cireumstances :—

The accused Sakhdrdm Bhéu was tried and convicted of house-
breaking by night with intent to commit theft, and of theftin a
dwelling-house, the two acts being part of one and the same trans-
action, the theft following the house-breaking. The accused was
sentenced on 25th November, 1885, by Rdv Sdheb Vishnu Hari
Shikharé, 1st Class Magistrate, Taluka Médval of the Poona Dis-
trict, to rigorous imprisonment for two years under section 457
of the Indian Penal Code (XLV of 1860) and to six months’ ri-
gorous imprisonment with a fine of Rs. 100, or, in default, to
undergo a further rigorous imprisonment for three months under
gection 380,

In view of the Bombay High Court rulings in Reg. v. Anvar-
Ehidn®, Reg, v. Govinda® and Reg. v. Tukayd® the District Magis-
trate was of opinion that the aggregate punishment awarded on
the two charges should not have exceeded the powers of the
trying Magistrate, viz., two years.

The District Magistrate, therefore, referred the case to the High
Court under section 438 of the Criminal Procedure Code (X of

M I. L, R, 1 Bom,, 214,

() Half-yearly statement of Criminnl Rulings, 1st January to 30thJune, 1872,
) Criminal rulings from 1st July to 31st December, 1873,
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188%). Pending the reference, an appeal was made to the Sessions
Judge of Poona, who considered the punishment to be illegal
and contrary to the provisions of section 71 of the Penal Code
XLV of 1860). He reduced it to two years’ rigorous imprison-
ment.

Birbpwoop, J.:—With reference to his finding, in appeal, that
the aggregate sentence in excess of two years’ rigorous imprison-
ment, passed by the Magistrate on the accused Sakhdrdm, is
illegal, the Sessions Judge should be informed that his view of the
law is not correct, as the ~offences punishable under sections 457
and 380 of the Indian Penal Code (XLV of 1860) do not “ consti-
tute, when combined, a different offence,” under any scetion of the
Indian Penal Code. A copy of our judgment in Criminal Reference
No. 182 of 1885, decided on the 11th January, 18806, should be for-

~warded 1o the Sessions Judge. A notice should now issue to the
accused to show cause why the sentence passed by the Magistrate
should not be restored. Mr. Candy should be requested to com-
municate a copy of his judgment to the Inspector-General of
Police, if he has not already done so.

JARDINE, J.:—] am of the same opinion. Thisis 2 case of
house-breaking by night with intent to commit theft, punishable
under section 457, and of theft in a dwelling-house, punishable
under section 380 of the Indian Penal Code,—the two acts being
part of the same transaction, the theft following the house-hreak-
ing. The prisoner has been sentenced by a Magistrate of the

“Tirst Class at the same trial to two years” rigorous imprisonment
under section 457 and to six months® rigorous imprisonment
and a fine of Rs, 100, or, in default of payment, three months’
further rigorous imprisonment, under section 380. The District
Magistrate referred the case to this Court on the ground that the
aggregate of punishment awarded on the two heads of charge

should not have exceeded the powers of the trying Magistrate,

viz, two years’ rigorous imprisonment. The case of Reg. v.

Tukayd® is quoted as authority, In the meantime an appeal was

made to the Sessions Judge, who considered the punishment illegal,

s contrary to section 71 of the Indian Penal Code (Act XLV of
1)1, L, R, 1 Bom., 214,
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§60), as amended by Act VIIT of 1882, and reduced it to'two
years® rigorous imprisonment.

Reg. v. Tykay i was w ease precisely similar as vegards the
trapsuction and the heads of chm‘;ge, but it was decided by this—
Court under the Code of Criminal Procedure of 1872, see. 54
As remurked by West, J., @ the tHustration to pavagraph IIT
of section 451 indicates that housc-breaking, jilus an offepee
for the perpetration of which the house-breaking was commit-
ted, ure regarded by the Legisluture, for the purposss of pun-
ishment, as one combined offence.”  The present case hag,
however, to be decided with referenes to the Code of Criminal
Procedure of 1832, see. 235, It is finportant to notice thatl the
illustration Just mentioned (c/z, Mustration (n) to p: u'm"”q)l
TIT of section 434 of the older Code) has been made an illusty
tion of a difftrent cutegory in the correspouding section of t
now Code, where it vo-appears, but as illustrvative of pm-ugmph I
of seetion 235, Tt iz evident, Lh«._:r«.)iow thut the Legislature now
looks upon a case, like the present, not s one combined offence,
but as constituting move offences than one: and, therefore, the
ruling in Rey, v, Tuleayd® doos not now apply. -

The rulesfor assessment of puunishment, contained in scetion
454 of the older Cole, ure omittad in seetion 233 of the Criminel
Procedure Code (X of 1882 They must now be songht for in
seetion 71 of the Indian Penal Code waud in seetion 335 of the pre-
sent Criminal Procodure Cods. As the present case does not full
under paragrapls I and TTL of seetion 235 of the Criminal Pros.

atture Cole (Aet X of 1882) it doos not fall under the similar
classifications 1 the 2nd and 3vd puragraphs of seetion 71 of the
Penal Code.  The fivst clause of section 71 alsa has no application,
Weare able, theyefore, to climinate section 71 from the veason-
ing; and the provisions of seetion 35 of the present Code of Crim-
inal Procedure come into wneontrollsd operation. - The ageregate
punishwent did not exeeed  twice the wmount of punishment
which the Magistrate, who fried this ease, is, in the exercise of
his ordinary jurisdiction, competent to inflict,  The senf{ences
were, therefore, legal under s elion 35,

Noties tssued for resioration of sentences passed by Magistate,
M 1. L R., 1B, 214
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Yhe followi ing is the judgment in Criminal Beference No, 182 of 1883, decided
by Bividwood and Judine, JT., va the 11th Januasy, 1536, and referred to in the

above judgment, the {acts heing precisely similar (—

i case mnst be eonsidered with veferenee to the provisions
of the present Uode of Criminal Procedare, It falls nnder clanse I of section 233
of the Code, The acenssd conld, therelore, be legally tried ab one trial for each of
the olfences committed by him, and the separate convictions were legal. (Sce
illustrabion (b) of section 225, Pot nethivg contained in that section aflects the
Indisn Penal Code (NLY of 1860), sez. 71 and the guestion, thevefore, iz,
whether the case falls alsu under that section. I it does, a single senbence

iteagd

could ouly be passed for oue of the offences committed,  As the aconsed commit-

Pop Crritim r—5 T

ted distinet offvnces, whicl, whgn combined, ave not purishable under any single
seclion of the Indian Penad Code, sestion 71 does nat, in cur opinion, apply to the
caes The genbences passed by the Magistiate wove, therefore, Tegal under see-
tion 83 of the Criminad Procedure Code (X of 1832); and the papers can he

retorned.”

APPELLATE CRIMINALL.

Fhefore Me. Justice Ndndblal Herstds and 30, Justice Jerdine,

QUEEN-EMVR s MANIAY DAYALF

Crimined Drocedure Code (ded X of 18%2), See, 307—Trial by jury—endict

of aeensitbal e JE R Clowit™s pocesr of bwiepforence wiih the verdict of o jury.

tion 307 of the Criminal Prseedure Code (Act X of
feve with the verdict of a jury,

b o case vof I under
1832) the High Cowrt willnot, ws o vale, intes

except when it is shown 1o be ceardy and manifes

Iy wrong.
Tirs was o refevenee under section 307 of the Criminal Pro-
~stdluve Code (et X of 18520 by JU W, Walker, Hessions Judge

of Almedabad

The aceused was charged with the murder of a child, and also
with dishonestly vetuining stolen preperty, offences punishable
under sections 302 wud 411, vespectively, of the Indian Penal

Clode (et XLV of 1860).  The jury unanimously found him not

guilty of the frst offonce, It found him guilty of the second, The-

Sessions Judge, disagreeing with the verdict of acgaittal on the

charge of murder. veferred the ease to the High Court under sec-

tion 307 of the Crimiial Procedure Code (X ui ISbJ)
The reference was as follows :—
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