VOL. X} BOMBAY SERIES.

theory as to the widow’s estate at the present day, which allows
of her not only enjoying the usufruct, but alienating her interest
by anticipation, and leaves the question whether unexpended in.
come at the time of the widow’s death is to be regarded as an
accretion to the husband’s estate to depend npon whether it con
be treated as an accumulation.

*In the present case the cash balance in question does not
amount to much more than half the yearly payment by Khirvi
Bhéna, and had not been separated from the general account so as
to form a distinet fund which could be regarded as “savings.”
There is an entire absence of any outward sign of an intention
to aceumulate ; whilst on “the contrary the existence of debts re-

buts any such intention, and points to the conclusion that the ba-~

lance was held in suspense by the widow at the time of her death,
~4o use the language of the Privy Council in Isri Dut EKoer v.
Mussumut Hansbutti Koerain®,

We think, therefore, that the question referred to us must be
amswered in the affirmative.

Attorneys for the plaintiff :—Messrs. Crawford and Buckland,
M 10T A abp. 158,

ORIGINAL CIVIL.

Before Mr. Justice Jardine,
“THE PARELI, SPINNING AND WEAVING COMPANY, LIMITED,
IN LIQUIDATION, (PraNmrs), . MA'NEK HA'JT, (DEFENDART)*

Compeny— Winding up—Liguidator—Suit by liquidelon for calls—Limitationee
Period of limitetion applicadle io suit by Lquidator for calls diffevent from that
wpplicadle to suit by compuny iself—Limiation Aet XV of 1877, Seh. II,
Art, 120, ‘ ‘
The directors of the P, Company made a call of Rs. 100 per shave upon ita

shareholders on the 1st QOctober, 1882, On the 8th March, 1886, the company was

ordered to be wound up by the Court, and an official liguidator was appointed,

On the 17th March, 1886, the official liguidator filed this suit against the defend.

ant, who Was a holder of twenty-one shares in the company, to recover {along

with other calls) the amount of the said call of 1st October, 1882, As'to this pars
_o1 the claim, the defendant pleaded limitation,

*Suit No. 167 of 1836,

483

1836,

Rrverr.
Carxac

R
Jivisit,

18886,
Juiy 20,




484

1886,
R
Tazs
PARELL
SPINNIXG
AND
VWEAVING
COMPANY,
LiMrrED,

(N
MAxNEE
Hdo,

THE INDIAN LAW REPORTS [VOL} X,

Held, that the suit being hrought, not Iy the company, but by the liquidator,
article 120 of the Limitation Act XV of 1877 applied, and that the claim was,
therefore, not barred.

recover Rs. 8,407- 14-11 with m’cerest alleged to be due from
defendant in respect of calls on twenty-one shares in the plaintiffy’
company.

The Parell Spinning and Weaving Company, Limited, was a
joint stock company duly registered under the Indian Companies
Act, 1866, The defendant became a holder of twenty-one shares,
and paid the first call of Rs, 100 made thereon.

Subsequent calls of Rs. 100 per share were declared by the
Board of Directors payable on the 1st October, 1882, the 15th
September, 1883, and the 15th October, 1883, respectively, of
which due notice was given to the defendant, \ et

On the 8th March, 1886, the company was ordered to be wound
up by the Court, and Henry Stead was appointed official liquidator,

On 15th April the official liquidator demanded payment of
the sum now sued for, and on the 17th April, 1886, the suit was
filed. '

The defendant appeared in person and admitted the claim, except
so much thereof as was barred by limitation.

Russell for the plaintiff:~The question of limitation can only
arise with reference to the calls payable on the 1st October, 1882,
the suit being filed on the 17th April, 1886. I contend, however,
that this part of the claim is not barred ; and that articls 120”'3?2
the second schedule of the Limitation Act XV of 1877 applies,
which gives a period of six years, Thisisa claim by a liquidator
and not by & company, and, therefore, article 112 does not apply.
Nor can article 115 apply, for the contract was made, not with
the liquidator, but with the company. This case comes within
the principle that the liquidator of a company can enforce rights
which the company itself could not enforce. The linbility of
contributories is a new liability. See In re W/aitehouse§ Co0;
In ve Nationol Funds Assurance Company® ; Buwg gess’s O(/?r@)

() 9 Ch, Div., 595, 2) 10 Chy Div.; 118
® 15 Ch, Div., 507.



VOL. X.] BOMBAY SERIES.

Webb v. Whiffin® ; Buckley on the Companies Aet, (4th ed.,)
pp. 108 and 255 ; section 38 of the English Companies’ Act, 1862,
and section 61 of the Indian Companies Act VI of 1882. Counsel
‘also drew the attention of the Court to Waterhouse v. Jamieson®.

Jarpixg, J, :—This suit is brought by the official liquidator,
appointed under section 141 of the Indian Companies Act VI of
1882, in the name of the Parell Spinning and Weaving Company,
Limited, to recover calls from the defendant, a shaveholder, due
before the winding-up ordey was passed.

The only question on which the parties ave at issue relates to g
call made on the Tst October, 1882, and is a question about limi-
tation. The plaint was filed on the 19th April, 1886, and it is
_admitted that this date is more than three years from the time
when the call was payable, and that if this part of the claim falls
under article 112 of the second Schedule of Act XV of 1877 (for
a call by a company registered under any Statute or Aet), it is
barred. Mr. Russell has, however, argued that the article appli-
_eable is article 120, which provides a period of six years for a suif
for which no period of limitation is provided elsewhere. He has
relied on the decisions, to which I will refer presently, and on
section 38 of the English Companies Act of 1862, which corres-
ponds to section 61 of the Indian Act VI of 1882 defining the
liability of members in the event of a company being wound up.

> 1t may be conceded that, at first sight, there appears a strong
resemblance between a suit brought by a company for a call and
a suit brought for a call by an official liquidator in its name and
on its behalf. There are some expressions in the judgment of
Lord Westbury in FWaferhouse v. Juwmieson® which appear to
support this view: 1 take it to be quite settled that the rights
of creditors against the shareholders of a company, when enforced
by a liguidator, must be enforced by him in right of the company.
‘What is to be paid by the shareholders is to be recovered by him
in that right. What is due to the company is that only which is
in fact recoverable by the eompany.” ‘

M LR, 5 H. L, 711, & 2 H, L. Se, 20 at 3. 37,
B 5854
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But, as remarked by Jessel, M. R., in Ju re National Funds
Assurance Cowpany®, these observations refer simply to the cases
before Lord Westbury at the time, and, in my opinion, were not
intended to apply at all to the question of limitation. Sir G. Jossel
also expressed his concurrence in the view taken by Hatherley,
L. C., in Waterhouse v. Jamicson® as regards the powers of the
liquidator being more extensive than those of the company, aad
enabling him to make a member of the company pay what the
¢ompany itself could never have made him pay. In In re
Whitehouse and Co® and in Burgesi’s Case® the same learned
Judge lays down that it has been decided by the House of Lords
in Webb v. Whifin® that the winding-up section of the Act
of 1862, sec. 38, (corresponding to section 61 of the Indian
Act VI of 1882), creates new liabilities as regards the shapve-
holders which do not exist until there is a winding up. The restty
of the decisions and dicte scems to be, that although the liqui-
dator is substituted for, and enforces the rights of, the creditors in
right of the company, yet that the winding-up order calls into
existence new rights and new liabilities which did not exist be-
fore; and that equities which might have been set up against the
eompany cannot prevail against the liquidator as representing
the ereditors,

In his judgment in In ve Whitehouse and Co.® Sir G. Jessel
explains the liability of a shareholder to contribute under section
38 after a winding-up order has been passed :—

% That is 2 new liability ; Le is to contribute; it is a new ¢on-
tribution. It is a liability to contribute to the assets of the com-
pany; and when we look further into the act, it will be scen that
it is o lability to contribution to be enforced by the lignidator,
It is quite true that a call made before the winding up iz a debt
due to the company, but that does not affect this new liability to
contribution.” )

These decisions thns diseriminate claims like the present from
suits for calls brought by a company itself where there is no
(1} 10 Ch. Div, 118 at p. 129. ) 15 Ch. Div, 507 at p. 511,

2 H, L. 8c, 29 at p. 37. %) 5 H. L., 711.
9 Ch, Div. 505 at p. 599, 6 9 C'h, Div., 595, at p. 599,
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winding up. It is, therefore, not necessary to assume that article 1850,
112 applies to suits not brought by the company itself. As THE

. , TN e e ay e . PareLy
obsarved in Baleantrdav v. Purshotam®  Limitation Acts are in  gprenive
abridgment of the common law right to sue, which is nnlimited VV];.::‘:’!I)NG
< o A , en CN ¢ packpiotic PP CoMPANY.
as tol time, and ’.shubu acts being thus restrictive should receive Liniren,
a striet eonstruction.” v
' R . . . Mixexr
I, therefore, exclude the present suit, which being brought His
only in the name and behalf of the company does not fall
within the words of arficle 112 strictly construed. I hold the
article 120 applicable; and award the claim for the amount
claimed with interest at 12 per cent. from 31st March, 1886,
till to-day and for cosis and 6 per cent. on judgment.
Judgment for plaintifs.
Attorneys for the plaintiffs :—Messrs. Tobin and Roughton.
(M 9 Bom. H, C. Rep,, 99, at p. 111,
APPELLATE CIVIL.
Before Mr. Justice Birdwood and Mr. Justice Jurdine.
ISAC MAHOMED, 1 MwoR, by nis Guarmaw, MAHOMED JIVA, axp 188¢.

f ANOTIHER, (ORIGINAL PLAINTIFF), APPEILANT, 2 BA'T FATMA' wire o Janwary 18

ABDUL RAHIMAN MAHOMED, (oR1GIxaL Deroypast), REspONDENT.* Ju‘j’;’,j‘é&

Motorial alieration of a document after escention by consent of all the parties.

A 1material alteration made after execution does not vitiate a deed, if it be
made with the consent of all the parties.

Twis was a second appeal from the decision of 8. B, Thakug,
Acting Assistant Judge at Broach, confirming the decree of Rév
S4heb Chanduldl Mathurddis, Second Class Subordinate J udge
of Broach.

The relationship of the minor plaintiff Isac and the defendant
Fatmd appears from the following table :~—
LAlL
!

| !
Isac. © Khatiji.
Asi, wife of Mahomed Jivd, Fatmd

s ‘ {Defendant.)
Tsae, a minor (Plaiutiff) S

* Appeal No. 114 of 1884,



