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question whether there had been such an acknowledgment made
would have been inquired into in the lower Courts ; but he treated
the decree as the mortgage which he sought to redcem ; and Suppos.
ing that he could, accordingto the decision of the High Courtof
Madras, which was cited, fall back upon the mortgage of 1806, in
their Lordships’ opinion he is not at liberty to do that upon the pre.
sent appeal. It would be making a different case from that which
he made in the lower Courts, and on which the case has been tried
and decided.

Their Lordships will, therefore, huibly advise Her Majesty to
affirm the decree of the High Court and to dismiss this appeal,

Solicitors for the appellant :=—Messvs, 10 L. Wilson & Co.

ORIGINAL CIVIL.

Bejore M, Justice Jardine.

MATHURADA'S LOWJI axp rive OrHERS, (PramvTires), v, GOCULDA'S
MA'DHOWJL, DORA'BJI FRA'MSI PANDAY axp PESTONJI
CA'VASTI, (DEPENDANTS).® ~

Probate——Frecutors—Bxecutors aliennting property of their testater’s estate before

obtaining probute— Title of alienees o such property— Where holder of such property
obtained from executors is entitled io vote at election, is his qualification as a voter
compleis before probate granted— Trustee— Trustee elected by debenture-holders—
Meeting of debenture-holders to elect a drustee——Brclusion from meeting of holders
of debentures obtained from evecutors befove prolate—Validity of election of
trustee elected at meeting from which such debenture-kolders were excluded,

In order to secure certain money which it had borrowed by the issue of devuie
tures the D. Company on the 23rd November, 1883, conveyed certain lands, &e.,
to three trustees, K.,G. and D.,by way of mortgage. With regard to the appoint-
men? of new trustees in case any trustee shonld die, &ec., the indenture of mdrtga)::e
provided that, in certain events, the surviving or continming trustees might
-eonvene a meeting of the debenture-holders for the purpose of nominating a new
trustee ; and thab at snch meeting the clection of such new trustee should be
decided by a majority of votes of the debenture-holders present in person, each
party having only one vote, and in case of an equality of votes then the chairman
of ‘the meeting should have a ecasting vote. K., one of the trustees appointed
under the deed, died on the 9th February, 1856, leaving a will whereby he appoint-
ed three exeeutors, At the time of his deatl, K. was the holder of one moﬁk@ty
of the dehentures, viz,, 1,400 debentures, of the value of Rs. 7,00,000. .

* Suit No. 70 of 1886.
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The two remaining trustees, G, and D., called a meeting of the debenture. 1886,
holders for the 27th February, 1886, to elect a trustoe. YPreviously to the meeting MATHURADAS
and for the purpose of having the largs intevests of K.'s estate adequately repre- Lowsr -

_sented, the executors of K, distributed some of the debentures in their hands, GOCIIZ,'L pis
belonging to K.’s estate, among nominees for the purpose of voting at the meebing ; MA'.DHOW:J;.

and they also sold some of the debentures. Among the persons to whom deben-
tures were sold were the first thyee plaintiffs,

Pursuant to the notice convening the meeting, the plaintiffs and other persons,
to whom debentures belonging to the estate of K. had been given or sold, presented
themselves and claimed to attend the meeting; but none of them, except the three
executors (plaintiffs 4, 5 and 6) of K. were allowed to attend, and they were
admitted only in their capacity as®xecutors. Defendant No. 1 was chairman of
the mecting, and he ruled that the three executors had a joint right, in their
capacity ag executors, to give one vote upon any proposition that might be aub-
mitted to the meeting. At the meeting it was proposed that the holders of the
debentures, who claimed admission to the meeting, should be permitted to aktend,
The chairman ruled the motion irrelevant, and would not allow it to be put. The

~sxuoutors, therefore, withdrew from the meeting. After they had withdrawn, the
third defendant, P., was elected a trustee, At the date of the meeting the exe.
entors had not obtained probate of K’s will, On behalf of the defendants it was
contended that P.’s election was valid; and that the persons to whom the exeen.
{org had given or sold debentares belonging to K.'s estate had been properly
excluded from the meeting of the 27th February,! inagwmuch as the executors had
not at that time obtained probate, and, consequently, the title of their aliences to
the debentures was still incomplete.

Held, that P., (defendant No, 3), had not been validly appointed a trnstee 4o
the indentwre of the 23rd Novewher, 1883. Under that indenture, debentura.
holders had the right to vote; and the debentures were payable to bearer, The
fact, that the execntors had not at the date of the meeting obtained probate, did
not affect the rights of those to whom they had given or sold debentures, and

. such persons had, consequently, been improperly excluded from the meeting,

Tur plaintiffs in this suit prayed—(1) for a declaration that
Pestonji Cévasji, (defendant No. 8), had not been validly
appointed and was not a trustee of a certain indenture dated the
23rd November, 1883; (2) for an injunction restraining the said
Pestonji Cdvasji from acting as a trustee of the said indenture :
(3) for the appointment, by the Court, of a trustee of the said
indenture in place of one Kessow]i J4dhowdi, deceased.

The plaint stated in substance as follows :—
In the year 1874 The New Dhurumsey Spinning and Weaving
Company (Limited) borrowed a sum of Rs. 14,00,000 by the issue of
~%wo thousand eight hundred debentures of Rs. 500, each payahle to

B 585 ~2
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bearer on the 30th June, 1886, and bearing interest thereon in the
meantime at the rate of 9 per cent. per annum payable every half-
year. N

Tn order to secure the principal moneys and interest payable
under the said debentures the company by an indenture dated
93rd November, 1683, granted and conveyed by way of mortgage
to certain trustees therein named, viz, Kessowji Jadhowji (since
deceased), Goculdds Mdadhowji (defendent No. 1) and Dorébji
Framji Panday (defendant No.?2), cerfain lands, buildings, machin.
ery and plant belonging to the compatiy.

“The said indenture provided that in case any trustee should
die, or desire to be discharged from, or refuse or decline or become
incapable to act as trustee of the said indenture, the surviving or
continuing trustees should, if they could agreein the appointmeﬂ,;‘j;
by writing under their hands, appoint a new trustee in the place
of the trustee so dying or desiring to be discharged or refusing or
declining, or becoming incapable to act as trustee; and that in
defanlt of such appointment as last aforesaid, or in the event of
there being only one or no surviving or coutinuing trustee, the
gaid surviving or continuing trustees or trustee or the executors
or administrators of such last surviving or confinuing trustee, as
the case might he, in their or his absolute discretion might,
without any such request as next theveinafter mentioned, and
should upon a request in writing of the holder or holders of one-third
of such of the said debentures, as should, for the time being, be oute
standing, (but in either case without any further consent on/he.
part of the company ov ifs successors or assigns), convene a
meeftng of the holders of such debentures for the purpose of ap-
pointing new trustees ov trustee therein in the place of the trustees
or trustee so dying ov desiving to be discharged or refusing or
declining, or hecoming incapable to act as trustee by giving to such
debenture-holders not less than seven clear days’ notice of such
meeting by advertisement in at least onc English and one Gujardti
Bombay daily newspaper : such notice to state the place, day and
hoar of holding of the said meeting and the purpose for which it
was to be held, and that at any such mecting a quornm show
consist of wot less than three holders of such debentures, and thaf
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before proceeding with any other business ab such meeting, the
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debenture-holders present should first elect a chuirman, such chair- Marnusiis

man to be chosen from such of the trustees as should attend and
“be present at such meeting ; and that in the absence of all the said
trustees the debenture-holders present should choose some one of
their number to be chalrman; and by the said indentnre 1t was
algo provided that the election of the trusiees or trusiee to be
appointed in the place of the trustees or trustee so dying or
desiring to be discharged or refusing, or hecoming ineapable to act
as aforesaid should be degided by a majority of votes of the
debenture-holders present i person, each party having only one
vote, and in ease of an cquality of votes then the chaivman of the
- meeting should have a casting vote,”

Kessowji Jadhowji died on the 9th February, 1886, leaving a
#vill whereby he appointed Cuisanddss Nathubhai, Dwdrkddds
Démodhar, and Muljl Purshotam, {plaintifts 4, 5, and 6), to be
éxecutors or trustees thereof. At the date of this swit the said
executors were taking steps to obtain probate of the said will
At the time of his death, Kessowji Jddhowiji was the holder of
one moiety of the suid debenture,—that is to say, of 1,400 debentures
of the aggregate value of Rs. 7,00,000.

Groculdds Madhowji und Doribji Framji Panday, (defendants

1 and 2), the two surviving trustees of the said indentuve, disagreed

as to the person who should be nominated as a trustee in place of

the said Kessowji Jadhowji: and, accordingly, in pursuance of

-their powers under the indenture, they gave notice, by advertise

ment, to the holders of the debenture to hold a meeting on the
27th February, 1886, and to nominate a trustee.

The above-mentioned executors (plaintiffs 4, 5, and 6) of Kessowil
Jddhowji’s will, in view of the said meeting and for the purpose
of having the large interests of Kessowji J4dhowiji’s estate in the
matter of appointing a trustee adequately represented af the
meeting, distributed divers of the said debentures belonging to the
said estate among nominees for the purpose of voting at the said
meeting and also sold others of the said debentures to Mathurddds
Lowji, Cwrsandds Vullubhdds, Mowji "Shémii, (plamtxﬁs 1,2,
“and 8) and seven other persons.
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Pursuant to the said notice, the plaintiffs (i.¢. the three last-

Marmuripis mentioned persons and the three executors of Kessowji Jidhowji's

Lowsr

.
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MAipEOWIT

will) and the other persons to whom the debe ntures belonging
to Kessowji Jidhowii’s estate had been given or sold, and each~
of them taking with him at least one of such dehentures, presented
themselves at the time and place specified in the notice, and claimed
to aftend the meeting; but none of them, except the three executors
(plaintiffs 4, 5, and 6), were allowed to attend the said meeting, and
they were admitted only in their capacity of executors.

The plaint further stated that after excluding the said persons
the meeting was formed, and there were present thercat the three
executors (plaintiffs 4, 5, and G) and the three defendants and
divers other persons who, the plaintiffs believed, were not holders
of debentures for value, but were the nominees of (;"lefendau\t;s'a
Groculdds Madhowji and Pestonji.

Groculdds Madhowii, (defendant No. 1), was the chairman of the
meeting, and he ruled thatsthe three executors, (plaintiffs, 4, 5, and
6), had the joint right in their capacity as executors to give one
vote either in favour of or against any proposition that might be
submitted to the meeting.

At the said meeting it was then proposed by the three executors
(plaintiffs 4, 5, and 6) and seconded by Dordbji Frimji Panday
(defendant No. 2) that holders of debentures who claimed admission
to the meeting should he permitted to attend. The chairman
(defendant No. 1), however, ruled thix proposition to be irrelevanty=
and did not allew it to be put to the meeting. The three executors,
(plaintiffs 4, 5, and G), thereupon withdrew from the meeting.

The last two paragraphs of the plaint were asfollows :—

“(12). The plaintiffs are informed and they verily believe it to
be true, that at the said meeting it was resolved by the votes of
the defendants Goculdds Mddhowji and Pestonji C(wasp and.
their nominees that the defendant Pestonji Cévasji should be
nominated a trustee of the said indenture in the place of the said
Kessowji Jddhowji. The plaintiffs believe that the defendalt
Dordbji Frdmji Panday voted against the suid resolution and
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protesﬂd against the action of his co-trustee, the defendant
Goculdds Madhowiil.

(13). The plaintiffs say that the said meeting was, by reason of
the exclusion of the said holders of debentures who claimed to
attend the same, not a valid meeting of debenture-holders as pro-
vided by the said indenture, and the plaintiffs further say that the
said appointment of the defendant, Pestonji Cdvasji, to be a
trustee of the said indenture was not a valid appointment.”

The plaintiffs prayed as stated at the commencement of this
report.

The plaintiffs obtained leave, under section 30 of the Civil Pro-

cedure Code (Act XTIV of 1882), to sue on behalf of themselves
and all other holders of.debentures concurring in the complaint.

~ Mucpherson (with him B. Tyalji) for plaintiffs.
Latham (Advocate General) and Lang for defendants 1 and 3.
Robertson for defendant 2

Macpherson :—In Kessowji Jadhowji’s life-time he might hme
transferred his debentures one by one tonominees so as to secure
himself a maximum of votes—Buckley on Companies (4thed.), p. 23;
Stranton Iron Company®.,  After his death his executors trans-
ferred some debentures to nominees and sold others. The acts of
the executors were lawful, although they had not then obtained
probate. An executor “may do almost all the acts mecident to

~his office” hbefore probate—Williams on Executors (ed. 1879),
p- 307, So he may sell, give away, or otherwise dispose of the
goods and chattels of the testator. The power of a Hindu executor
differs in some respects, but not in this particular: see Shadk Moose
v. Shaik Essa®. Ifa Hindu exccutor could not sell, he could not
discharge the duties imposed on him by section 12 of the Succession
Act X of 1865, which by section 2 of the Hindu Wills Aot (XXI of
1870)applies to Hindus. See also section 188 of the Succession Act
and section 12 of Aet V of 1881, The chairman of the mesting
was clearly not justified in excluding those to whom the executors
had alienated the debentures. :

@ L. R., 16 Eq., 550, © 1 L. ., S Bonu, 241,
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Latham (Advocate General) for defendants T and 3 :~~We ask

MatEORADAS the Court not to disturb the appointment which has been made.
I

Lowy
Vs
GocuLD AS
MAippowdr.

I submit the chairman was right in excluding those who had.
obtained debentures from the executors, The executors, it is
admitted, had not at that time obtained probate. As a matter of
fact, they have not yet obtained probate, but we make no objection
to the suit on that ground. We only desire to defend the chair-
man’s action on the 27th February. He rightly excluded those
to whom the executors had transferred debentures; for, at that
time, the executors had not got probate of Kessowiji Jadhow]i’s will,
We admit that when probate is once granted, all previous acts
are validated; but until probate is yronted those previous acts
are not ratified, and the persons whose title is derived from such
acts have only an inchoate and incomplete title. Suppose the
executors were refused probate ; would their transferees be held to
have derived a good title from them? We admit that, if the
meeting was held after probate Lad been granted to the executors,
the chairman would not have been justified in excluding those who
had before probate got debentures from the executors. But on
the 27th February the chairman had only to consider whether the
persons, who attended the meeting, holding debentures, had of
that time a good legal title to them, That being so, he was bound
to decide aguinst them : Williams on Executors (ed. 1879), pp. 808
and 811; Newfon v. Metropolitan Railway Company®; Pinney v,
Pinney®; Civil Procedure Code (Act XIV of 1882), sec. 50 ; Sue-
cession Act X of 1865, sec. 187, applied to Hindus by section 26T
Hindu Wills Act XXT of 1870.

The chairman was justified I excluding both those who
held for value and without value. The title of neither class
was good until probate was granted., I admit that an owner of
shares may transfer to a nominee for voting purposes. If the
nominee is registered, he has a right to vote. The register is the
statutory qualification—Pulbroolk v. Bichmond Consolidated Miwing
Company®,

) 1 Dr, & Sm., 588, @ B, & C,, 335,
) 9 Ch, Div,, 610,
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Only eleven persons were excluded from the meeting, After
their exclusion, fifteen persons were present, and they appointed

the third-defendant a trustee. We ask the Court to hold his
“‘yppointment good.

Macpherson in reply ;—The Court cannotsay what the voting
would have heen if the slienees had been admitted, Some of them
might have addressed the meeting and influenced votes.

The chairman did not ask for the production of probate, and he
allowed the executors to vote. The effect of the argument of the
Advocate General would Be to prevent executors from being able
to act in any way to protect the estate until probate was granted,
and this might be indefinitely delayed by the filing of a number
of caveats. Disability in India arising from the non-issue of pros
bate is confined to proceedings in Court. But executors may deal

“with the estate. How, otherwise, could they defray funeral ex-
penses? No section has been cited to prevent the alienee of an
executor from maintaining his right. The illustration to section
50 of the Civil Procedure Code (Act XIV of 1882) goes beyond
the section itself. He cited Palmer’s Company Precedents
(ed. 1884), 250.

Robertson for defendant No. 2 submitted to any decree which
the Court might make, and asked for costs.

JampiNg, J.:—IL am of opinion that the defendant, Pestonji
Cévasji, was not validly appointed a trustee to theindenture of the
_ 23rd November, 1883. The16th clause of that indenture defines the
arrangements to be observed in regard tothe appointment of anew
trustee. The debenture-holders are to vote. The debentures are
payable to bearer. The executors of the deceased debenture-holder,
Mz, Kessowji Jadhowji, in order to inerease their voting power
at the meeting of the 27th February last, had handed some of
his debentures to mere nominees, and sold others to other persons
for valuable consideration. Both nominees and alienees for value
attended the meeting, but were excluded by the defendant, Gocul-
dés, who acted under the advice of the company’ssolicitor, This
advice was that these nominees and alienees were not entitled to
-“vote or attend the meeting, because the executors had not yet
obtained probate. These facts are undisputed. As regards the
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alienees for value, it is admittedl by the Advocate General, who
has appeared for the first and third defendants, that if the transfer
had been made in Kessowji’s life-time, they would have been
entitled to vote.

The question which has been argued is, whether the mere fact,
that the executors of Kessowji’s will had not on the 27th Februagy
obtained probate, had the effect of depriving these debenture-hold-
ers for value of the ordinary right to vote. The point is much the
same as the one that arose in Shail Moosa v. Shaik Essa®. The
following passage from the judgmen{ of Sir Charles Sargent,
Chief Justice, is relied on by Mr. Macpherson, who suppoerts the
rights of the alienees, It refers to the construction of Act V of
1881 s~

% Much reliance, however, has been placed on section 12 of Act
'V of 1881. This section, asshowing a contrary intention, provides
that probate of & will when granted establishes the will from the
death of the testator, and renders valid all intermediate acts of the
executor as such. We are, however, unable to agree with the
learned Judge in the Court below that this is tantamount to saying
that ‘until probate is taken out’ there is no will at all exacting
recognition of the disposition mede and the authority conferred
by it. The section appears to us to be intended to be a condensed
statement of the English law, which regards probate as the
authenticated evidence of the will itself from which the executor
derives his title, and by virtue of which the property of the testa-
tor vests in him from the death of the testator (Williams on Exe-
cutors, p. 239, 4th ed.) It was urged, indeed, that inconvenience
would arise from a debtor paying to a creditor who had not taken
out probate, and being called on again to pay by the executor
who had taken it ; but, in truth, such inconvenience eannot arise
when it is remembered that the executor (7. e., as defined in sec-
tion 2), is declared by section 4 to be the legal representative of
‘the deceased for all purposes, and that all the property of the
decensed is stated to vest in him as such,—a provision which enables
the executor before probate to give a valid discharge to the debto.ﬁ‘(

M) L L, R, 8 Bom., 241, at pp. 254 and 253,
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and places him in the same position in that respect as an executor
by English law.

“Upon the whole we are unable to adopt the construction placed
-by the Court below on the provision of the Act of 1881, and are
of opinion that whilst it is framed, like the Indian Succession Act,
upon the basis of the English law, it differs in one important
respect in allowing an executor to establish his right in a Court of
Justice without taking out probate of the will.”

In England the executor before he proves the will may do
almost all the acts which are incident to his office, except only
some of those which relate to suits. I think, then, as the exe-
cutors are by consent of the counsel for the defendants to he
treated as if they had obtained probate from the date of the hear-
ing, that their alienees for valuable consideration had at the date
sof the meeting the ordinary rights of other debenture-holders under
this indenture, and that they were entitled to vote, and ought not
to have been excluded. A contrary ruling would interfere with
the negociable quality of such debentures, and the means of the
holder to protect his interest. One of the conditions in the form
is that they are payable to bearer, and the company is not bound
to take notice of the trusts or inquire into the title,

The case of the mere nominees or bailees is a little more dificuls,
But no express authority has been shown me to warrant their
exclugion; and I cannot say that they do not come within the
terms of “ debenture-holders present in person,” in clause 16 of

sthe indenture which gives the right to vote. I have to interpret
this document just as in the cases of transfers of shares, such as Pul-
brook v. Richmond Consolidated Mining Company®, and in Stran«
ton Iron and Steel Company® the articles of association had to
be interpreted. See also Pender v. Lushington®.

Decree, that Pestonji C4vasji has not been validly appointed, and
is not a trustee of the indenture of the 23rd November, 18883.
That he be vestrained front acting as such, and that the surviv-
ing trustees, Groculdds Mddhowji and Dordbji Frimji Panday, do
within one month proceed in the manner provided by the said

M 9 Ch. Div., 610. ® L. R, 16 Eq., 559,
¢ Ch. Div.; 70,
B 5853 '
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1886, indenture to call a meeting and elect another trustee. The costs
Mammosinks of the suit to be paid by the trustees out of the trust property and

LO:,‘:'” as between attorney and client.
e mevs for plaintiffs : —Messrs, Ninu and Hormagji.
Minmowar,  Attorneys for plaintiffs : —Mes o

Attorneys for defendants 1 and 3 :~-Messrs. Winter and Burder,
Attorneys fordefendant No. 2 :—Messrs, Crauford and Buckland.

ORIGINAL CIVIL.

Before Sir Charles Sargent, Kt., Chicf Justice, and Mr. Justice Farran,
18886, T. W. J. RIVETT-CARNAC, ApyiNis?raTor GENERAL 0F BOMBAY aND
M ApyumvistraTor of Property AXD CRrEpiTs oF FULVAHU, winow op
MURA'R NA'RRON, (Pramrirr), ». JIVIBA'T, wipow or KHA'RVA
BHA'NA’' DHUNJI, axp Oruers, (DEPENDANTS). ¥
Hindu law—Widow's estate—Savings or accumulations by widow.

One Murir Nirron died in 1872, leaving him surviving his widow, F., and a
grandson, G, and a daughter-in-law, The widow (F.) on her husband’s death
became entitled fo a widow’s estate in his immoveable property, and accordingly
entered into possession and management thereof. Under certain agreements made
between her and one I, the latter received the rents of certain portions of thew
said immoveable property, and in consideration paid F. certain fixed annual sums,
On the 26th May, 1883, there was o balance of Rs, 1,757-10-3 due from K. to F,
in respect of the yearly privilege of recovering and receiving the said rents. F.
died intestate on the 18th December, 18584, and the plaintiff, having obtained lettery
of administration to her estate, demanded payment of the gaid sum of Rs, 1,787-10-3
from K. It appeared that, after F)s death, K. had paid this sum to G., who wag
E.’s grandson and the reversioner expectant on the determination of F.'s widow's,
estate, and on her death had suceeeded to all the immoveable property as the yipht'
heir of her husband (Mwrar Narron). The question was, whether the said sum of

1,787-10-3 belonged to F.’s estate, or remained portion of the immoveable
property of Murdr Narron, and, as such, properly payable to (. as his heir,

Held, that the plaintiff was entitled to recover it as part of F.’s estate, There

was nothing o show it to be ““savings or accumulations” 50 asto give it to the
heir to her husband’s estate.

Tx1s was a case stated for the opinion of the High Court, under
section 69 of Act XV of 1882, by W. E. Hart, Chief Judge.

“The parties are agreed as to the facts set forth in the plamt
“eopy whereof is as follows ;:—

*Suit No, ,% of 1885 on the file of the Small Cause Court, Bombay.



