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On appeal from the High Court of Bombay.

Mortgage.~Redemption—Merger o f  right of suit upon a- moHgcige ia a subsequent
^decree thereon—Qtmtlons as to execution hetiveen iiartks to a suit—A d  X X I l l  o f

1861, iS'ec. II.

ITpon a mortgage of land made little less than sixty years before the preseni 
suit, a decree followed in 1825 to the effect that an account having heeii taken of 
what was due on the mortgage, the mortgagor might at any time make a tender of 
exich mortgage money with interest up to date, and require that the land should 
be restored.

The plaintiff, representing the interest of the original mortgagor, sued for 
redemption of the mortgage, treating the above decree as regulating the rights of 
the parties from the time when it was made.

Held, that the right of the plaintiff was a right'to execute the above decree, 
subject to the law of limitation, and not a right to obtain a decree for redemption 
and possession ; the law also providing that questions between the parties to a 
suit relating to execution of decree, must be determined by the order of the Court 
executing it(i).

Held, also, that the plaintiff not having sought by his plaint to redeem the 
mortgage, or alleged that there had been acknowledgment, could not in the 
present appeal fall back on a right to redeem such mortgage, although the latter 
Blight be within limitation, as that would be to make a case different from the one 
tried and decided in the Courts below. Accordingly, the .suit had been properly 
dismis.sed.

Appeal from a decree (2nd August, 1882) of the High Court, 
-affirming a decree (15tii April, 1880) of tlie Subordinate Judge of 
Poona.

The suit out of which this appeal arose was in the form of one 
to redeem a mortgage of one and a half riikhas of land, forming a 
portion of the Poona Mahirki land ; the plaintifF, as executor of 
Bholagir Mangir, deceased, representing the interest of the original 
mortgagors; and the defendants ha'ving succeeded to the rights 
of the mortgagees.

• Present .-— L o r d  B la o k b c r n ,  L o r d  H a ls e t tr i”, Loed H o b h o u s e  and Sia R . 

■CO¥CH.

,/(l) Section 11 of Act XXIII of 1861 was substituted for section 2S3 in ’ the firet Code of Oivil Pro* 
''ced” -f! (Act VIII of 1859). In Act X of 1S77, section 244, sub-section c, eorrespcmds with flo mugli 

t boction 11 aa relates to this point, and is followed in Act XIV of 1882,

' B §85-1



1886. Ill 1806 three niJclids of cultivated land at Poona were mort-
Habi RAvjr gaged by the Mahars, who had a common interest in it, to two 
G h ip l x t s k a k  p g r g o n g ^  named l^arsoji and ISTagoji. The same land was in the 

OT mortgaged by Narsoji to another mortgagee, wh.osg:"
Shjst. sureties, Zanoji and Bhavanji, having paid off the debt, obtained

possession.
On the 29th l^ovember, 1823, Bhavanji and Zanoji brought °a 

suit, in the Court of the Amin of Poona, against Yashvantrav and 
Bdba, the sons of Narsoji and Kagoji, respectively, to recover the 
whole amount due to them on the above transaction. On the 8th 
September, 1825, a decree, in accordance with the award of arbi­
trators, was made by the Court, to the effect that the defendants 
were to pay, in all, Es. 2,396 to the plaintiffs, on a date which 
would be fixed, redeeming the mortgaged land, which till pay­
ment was to remain in the possession of the plaintiffs. This waC 
the decreeto which the principal question now raised referred, 
whether a suit would lie upon the mortgage with which that decree 
dealt.

The possession of the land not having been changed it was 
mortgaged in 1833 to Bamgir and another, whose interest Ramgir 
obtained by succession. One ruhhd- and a half, however, passed 
in 1837 into the possession of Yashvantraj, son of Narsoji, as the 
result of a suit brought by him against Vithoji, son of Bhavanji. 
The other half, to which alone the present suit related, remained 
in the possession of Ramgir. The interest of Ramgir was after­
wards purchased by Bholagir Mangir, now represented by th r  
appellant. The same purchaser bought, in 1859, a perpetual lease 
of the same one and a half ruhhd from the Mahars, the original 
owners. He also bought the interest of Abu, grandson of Nslgoji  ̂
then deceased.

On the other hand, the respondent Shdpurji Hormusji obtained, 
in 1869, from the son and grandson of Bhavanji their interests in 
the same land, a suit being instituted in the same year to establish 
the right of the vendors to redeem as against the descendants of 
Rdmgir. This suit was dismissed in the Original and Appellate 
Courts at Poona in 1870 and 1873, but decreed by the High Ooû Jv 
(Eemball and N^dbhdi Haridas, JJ.) on the 1st Septem-

462 THE INDIAN LAW REPOBTS. [VOL, X.



¥0L. X.J BOMBAY SBEIES. 463

S h I p u r j i
H oxm asji

Shet,

ber, 1875. In the judgment of the High Court it was said: It
may l>e-—tlioiigh we abstain from expressing any opinion on the HariEIvji 
subject—’that defendant, in virtue of his purchase or purchases, is 

' entitled to redeem the property in dispute on certain conditionSy 
and it may also be that that right of redemption has been lost by 
lapse of time; but what those conditions are, and whether or no 
suth a suit would be now maintainable, are questions which must 
be left for further determination. The mortgage to defendant’s 
assignor being proved, plaintiff’s right to have a reconveyance of 
their property is not affeci^d by the fact of defendant's having 
purchased an equity, which is not shown to be capable of enforce­
ment/’

Bholagir Mangir having died, the present appellant, as his 
executor, brought the present suit in 1877, referring thus in his 
plaint to the decree of 1825, Din. : “  The transactions of both the 
mortgages merged in the said decree/  ̂ He also referred to the 
decree of 1st September, 1875,

The Subordinate Judge, Eav Bahadur C. S. Chitnis, held that 
the mortgage had entirely merged in the decree, of which, how­
ever, execution was barred under the law of limitation, Act X IV  
of 1859 : and, further, that the appellant’s suit was not maintain­
able in regard to section 11 of Act X XIII of 1861.

On appeal, the High Court (Sargent and Melvill, JX ) gave 
Judgment as follows ;—“ W e think that, having regard to the 
ipecial nature of the proceedings in the suit, Ho. 1925 of 1823, in 
the Court of the Amin of Poona, the decree of 8th September,
1825, must be regarded as having been made for the benefit of all 
parties to the suit, and that the rights of the parties under tlie 
mortgages of 1806 and 1807 became merged in that decree. It ig 
so stated in the plaint itself, which relies on the decree as consti­
tuting the cause of action. ISTow, the decree was one in executibn 
of which the then def endants could have obtained exactly the 
same relief which tbe present plaintiff, who can stand in no better 
position than N^goji from whom he claims, now seeks. The exe- 
_ciltion of the decree is now barred, and a suit will not lie, having 
regard to section 11 of Act XXIII o f I86L This is the ¥iqw



. taken by tke Subordinate Judge, and seems to ns to be correet
H a r iR avji The decree m u st, th erefore, be confirm ed, w itli costs.^’
GHIPI.0 NSAE  ̂ ^

SEiTOKji On this appeal Mr. A . B. Scohle, Q. 0., and Mr. C. W. ArathoQ^ 
appeared for the appellant.

The respondents did not appear.
For the appellant it was argued that the judgment of the High 

Court was incorrect, the mortgages of 1806 and 1807 not haring 
been by merger in. the decree of 1825 rendered incapable of 
enforcement. By the terms of the mortgage, and equally by the 
terms of the decree, the mortgagor could redeem whenever the 
debt should be paid. Redemption was not barred by time when 
this suit was brought; and the decree of 1825, by its express terms, 
directed that the mortgagees were to remain in possession until 
redemption should take place. This did not prevent recourse ^  
the mortgage. If the appellant could fall back on the mortgage, 
and it was submitted that he could, he could not be precluded from 
suing by the application of the law (introduced many years after 
the recognition of his rights by the decree), subsequently enacted 
in section 11 of Act XXIII of 1861. The execution of the decree 
might have become impossible by lapse of time, as a process of 
execution without suit; but the relation of mortgagor and mort­
gagee had not been extinguished, the law allowing sixty years. 
There was also evidence on the record showing recognition of the 
position of those through whom the claim was made.

Reference was made to Bcinji S/mrdni Joshi Kalurdn}P-'̂ , 0 ' :  
Bhowing that an application to the Court, passing a decree for 
possession in favour of the heirs of a mortgagee, for further execu­
tion by taking an account, is not the proper mode for the mort­
gagor to adopt when he seeks redemption, but that an independent 
suit should be brought. That case, as a Fiill-Bench decision, waa; 
foUowed by Bdmchandra Bailed v. Bdhd Esgondd^“\ There was 

' also the authori{,y of a Madras case for a redemption suit brought 
on the inortgage, where there had been a decree upon it, passed 
by consent— v. Angd'p;pd̂ \̂

(1) 12 Bom. H. C. Eep,, 160. (2) 12 Bom. H, 0. Eep,, 163.
(3> I. L. II., 7 Mad., 423.
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iL'ference was also made to Act XIV of lSr59, sect. Ij cl. 15. 1S80,
Biiepiierd on Limitation, Chap. I Y ._ ,  para. 2 3 ;  Thomson on Limita- H a r i  E a v j i  

tion  ̂ p . 207. f,

TJieir Lordships’ judgment was delivered by Sir Richard H o h m a s j i  

Couch. ' ”
Sir E. Coitch :—This is an appeal from a decision o£ the High 

Court of Bombay confirming* u decree of the Subordinate Judge, 
who held that the suit was barred bj' the operation of section. 11 
of Act X X III of 186!.

The suit was in form to*redeem a mortgagCj and the facts out 
of which ifc arose were that on the 25th of M'ay, 1806  ̂ two persons, 
named Narsoji and Nagoji, mortgaged to two others, named 
Bhavanji and Zanoji, a quantity of land described as three rulihds, 
each mJcJid containing about six acres, to secure an adrance then 
made to the former. In fact  ̂Narsoji and Nagoji were themselves 
the mortgagees of the land from persons described in the proceed­
ings as the Mahars ; but that is not material now, because their 
title under the Mahars does not come into question, and for the 
j)urposes of this suit tliey may be treated as the owners of the 
land. A  further advance was made in 1807 to Farsoji of Rs. 500, 
the result being that the mortgage by iKarsoji for the debt due by 
him exceeded the amount of the mortgage for ■which N%oji’’s 
share was liable. In I^ovember, 1823, a suit was brought by 
Bhavanji and Zanoji against the heirs of the mortgagors, and a 
decree was made in that suit which it is necessary to notice par- 
iMularly. The decree, which is dated 8th September  ̂ 1825, set 
out the mortgage of 1806, and the accounts which had been taken, 
the suit being brought to enforce the mortgage, and ordered the 
defendants to pay, in all, E,s. 2,896-4-9 to the plaintiffs—treating 
the mortgage as a joint mortgage, and the whole sum as being 
due by both mortgagors—by the date fixed, and they were to 
redeem their Maharld field which they had mortgaged to the 
plaintiffs. Then it says ; Ilntir the defendants, clear off the 
money the plaintifFs shoixld use and enjoy the field according to 
[the terms of] the agreement. On the day on which the defend"̂  
jasits will pay the money, the plaintiffs should compute the 
interest on rupees two thousand three hundred and ninety-sis and



188S. a quarter, at th e  rate of one per cent, [per mensem] from the date
[that will be] fixed; should deduct therefrom the amount of pro- 

O m n j s K A B  ( j^ c e  f r o m  the fixed date onwards; should receive the remaining 
amount, together with the interest  ̂ and should restore the fieli to'' 

S h e t. the defendants.” Although this decree speaks about a date-which
will be fixed, no date was fixed by itj and the operation of the
decree appears to have been that an account having been taken T)f
what was due on the mortgage, the mortgagors might at anytime 
make a tender of the amount due, with the interest up to that 
time, and require that the land should Jie restored to them.

Some time in 1837—the precise date is not very material—-an 
application w'as made for the execution of this decree  ̂ and it 
resulted in Yashvantrav, the son and heir of Narsoji, one of the 
mortgagors, paying his share of the money due on the mortgage  ̂
whereupon, so far as regards the one-half of the land mortgaged 
in 1806 that belonged to Narsoji  ̂ the mortgage became redeemed ; 
and the question in this suit relates to the other half, namely, that 
which was the property of Nagoji. Some other proceedings took 
place, the result being that the present plaintiff represents the 
interest of the original mortgagors, and would be, if the suit 
were not barred by the operation of law, entitled to redeem the 
property, and the defendants may be taken to represent the mort-
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The plaint in the present suit, which was filed on the 13th 
September, 1877, begins by stating that the claim is a claim for 
redeeming from mortgage the under-mentioned land. It states^ 
the mortgage of 1806, and then sets out the proceedings in the 
suit in 1823, and the decree which was made in 1826, and after 
that it says : The cause of action accrued when in the decree
mentioned above in the third paragraph the previous transaction 
‘ merged,’ [and] an order was made ‘ on the new basis’ as to the 
way in which the mortgagees should carry on the management, 
&c, ; that is to say [it accrued] on the Sth of September̂  1825.’’ 
Then it proceeds to state that there were certain acknowledgments, 
in writing, of the mortgage made by the mortgagee.

The suit as framed, then, apparently treats this decree as in 
nature of a fresh mortgage, and as regulating the rights of the - ’



Shet.

parties from that time; and the reason for this appears to be that
the law of liraitation gave sixty Tears for a suit for ledemption of a H a m  R a v j i

mortgage from the date of the mortgagCj and this suit was brought
in 1877, not many years short of the sixty years. HobmS h

When the suit came before the Subordinate Judge, he gave a 
very long judgment, going into all the facts of the case, the 
result being that he was of opinion that the decree in 1826 must 
be regarded as a decree  ̂ and not as a mortgage, and that under 
the Act X X III of 1861, sec. 11, which provides that questionB 
arising between the parties to the suit and relating to the exe­
cution of the decree must be determined by order of the Court 
executing the decree, and not by a separate suit, the parties ought, if 
they wished to redeem the property, to have applied to the Court to 
execute the decree by putting them into possession of the property 
“alter paying the money due on the mortgage ; and inasmuch, as the 
time limited by law for the execution of the decree had long since 
elapsed, and had indeed elapsed at the time when the plaintiff had 
become the purchaser of the eqnity of redemption in right of which 
he brought the suit, there was no cause of action existing, and the 
Buit was barred. . ,

The High Court took the same view of the matter, and held that 
the suit was barred by the Act XXIII of 1861, and, therefore, the 
plaintiff could not sue to redeem in the manner in which he claimed.
Their Lordships are of oj>inion that this view, which was taken by 
the lower Courts, is the right one; and that the right of the mort- 

*^agors must be treated in this suit as a right to execute the decree, 
and not a right to sue as for the redemption of a mortgage.

It was contended by the learned counsel for the appellant that he 
could fall back upon the right to redeem the mortgage of 1806, the 
law of limitation, by Act XIV of 1859, providing that there should 
be sixty years for a suit to redeem from the time of the mortgage, or 
from the date of an acknowledgment made in writing signed by the 
mortgagee, or some person claiming under him. The difficult}  ̂in 
the way of the appellant availing himself of that is, that it is a 
different case from that which he made in the plaint. In. the plaint 

^ 4  did not seek to redeem the mortgage of 1806  ̂or allege that there 
had been an acknowledgment of that mortgage. If he had, the.
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18S6. question whetlier tliere had been such an acknowledgment made
HamrT ^  would have been inquired into in the lower Courts; but he treated
CHiPtuKKAR decree as the mortgage which he sought to redeem ; and suppos,.

SHArcfiJi iiig that he could, according to the decision of the High Gou^-of
S h e t . Madras, which was cited̂  fallback upon the mortgage 0H 8O6,in

their Lordships’ opinion he is not at liberty to do that upon the pre.. 
sent appeal. It would be making a different case from that wMch 
he made in the lower Courts, and on which the case has been tried 
and decided.

Their Lordships will, therefore, humbly adyise Her Majesty to 
affirm the decree of the High Court and to dismiss this appeal

Solicitors for the appellant:—Messrs. T. L, Wilson §• Co.
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OEiaiNAL CIVIL.
Before Mr, Justice Jardine,

1886. M ATHUEA'BA'S LOWJI a n d  jiye Others, (Plaintiffs), u. GOOULDA'S
3.7 . MA'DHOWJI, DOEA'BJI TK A M JI p a n d a y  and PESTONJI

CA'VASJI, (D efendants).*

Prohate—Execiitors— Executors alienating property o f  their testator's estate he/ore 
oUainin(i inohate— Title o f  alienees to such prope^'iy— Where holder o f  such properly 
obtained from executors Is entitled lo vote at election, is his qualification as a voiet' 
complete before prolate granted— Trustee— 'frmtee elected hy dehenture-holders^ 
Meeting o f  debenture-holders to eled a trustee—Exclusion from  meetitig o f  holders 
o f  dehentures obtained from executors before prolate— Validity o f  election o f  
trustee electecl at meeting from luhick such dehenim'e-holders xoere excluded.

In order to secure certain money which it had borrowed by the issue of dtsucu* 
tures the D. Company on the 23rd, Novembei-, 1SS3, conveyed certain lands, &o., 
to three trustees, K.,Gr. and D-,by way of mortgage. With regard to the appoint­
ment of new trustees in case any trustee sliould die, &c., the indenture of mortgage 
provided tliat, in certain events, the surviving or continuing trustees migh® 
convene a meeting of the debenture-holders for the pui’pose of nominating a new 
trustee ; and that at such meeting the election of such new trustee should he 
decided by a majority of votes of the debenture-holders present in person, eaol5 
party having only one vote, and in case of an equality of votes then the chairman 
of the meeting should have a casting %rote. K., one of the trustees appointed 
under the deed, died on the 9th February, 18S6“, leaving a will whereby he appoint­
ed three executors. At the time of his death, K. was the holder of one mofcty 
of the debentures, vi%,, 1,400 debentures, of the value of Es. 7,00,000.

"SSuit No. 70 of 1886.


