VOL. X.] BOMBAY SERIES.
APPELLATE CIVIL.

Before Sir Charles Sargent, Et., Chief Justice an? Mr. Justics
Nanabhai Heridds.

YESHVANT BABURA'V sxp OTHERS, (ORIGINAL PLAINTIFES), APPELLANTS,
, © GOVIND SHANEKAR, (orteiyan DEFEypaNT), REsPONDENT¥

Ceriificute of sule—Purchascrs «f suceessive excention sules—Purchaser at second
sale chtaindng certificate of sale and possession of property prior to grant of cer-
tifieate do pirchaser at flrst sale— Peiorities,

On the Oth December, 1876, the plaintiff purchased a house at an auction sale
in execution of a decree against the owner, one Sultdnsiheb, The sale was con-
firmed on the 9th January, 1877, but the certificate of sale was not issued until the
16th June, 1880. On the 20th January, 1880, the defendant purchased the same
house ab a sale in execution of a money decree against Sultinsiheb. That sale was
zonfirmed on the 28th February, 1880, and a certificate was issued on 20th March,
1380. The defendant got possession from the judgment-debtorin April, 1880. The
plaintiff now sued for possession. It was contended for the defendant that, having
yompleted his title under the aunction sale and obtained possession before the
plaintiff had taken out his certificate, he had acquired a better title than the
plaintiff,

Held, that the plaintiff wags entitled to recover, By his prior purchase he had
sbtained an equitable intevest in the property, although he had not obtained

asale certificate. The defendant, therefore, purchased subject to the plaintiffs -

:quitable interest 5 and that title having subsequently been perfected by the issue
»f the certificate, the plaintifis were in a position to sue for poasession,

Tais was a second appeal from the decision of €, F, H, Shaw,
District Judge of Belgaum.

At a Court sale held on the 9th December, 1876, in execution of
a decree against one Sultdnsdheb, the plaintift's father purchased
the house in dispute. The sale was confirmed on 9th January,
1877, but no certificate was issued until 16th June, 1880, In the
meantime, at another Court sale in execution of another decres
against Sultdnsibeb, the defendant purchased the same house on
20th January, 1880. The sale was confirmed on 28th February,
1880, a certificate was issued on 20th March, 1880, and the de-
fendant obtained possession of the house from the judgment.
debtor in April of the same year,
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The plaintiff, being obstructed in his attempt to take posses.
sion under his earlier purchase, brought this suit against the
defendant, who contended that he had a better title, he having
completed his title under the auction sale and obtained pos: -
session hefore the plaintiff had obtained his sale certificate.

The Subordinate Judge of Chikodi dismissed the plaintiffs
suit, and his decree was confirmed by the lower Appellate Court,

The plaintiff preferred a second appeal to the High Court.

Ganesh R. Kirloskar for appellants :—The plaintift’s purchase
was prior to that of the defendant, and the circumstance that he
obtained his sale certificate after the defendant had obtained
one, does not affect his title. The defendant as an auction.
purchaser cannot plead purchase for value without notice. A
judicial sale is valid, though the purchaser of it does not obtaine
possession thereunder—Lakskmanddis Sarupshand v. Dasrat;
Sobhigehand Guldbehand v. Bldichand . Under section 259
of Act VIII of 1859 it was held that the title of the Court pur-
chaser vested in him from the date of sale—Bhyrud Chunder
Bundopadhya v. Soudimini Dubee ® ; Shivrdm Ndwiyan Mekal v
Rirgi Salkhdriam Pradhin®. By a Cowrt sale the property passes
absolutely to the purchaser, so that he can assign it—Govind
Raghundtl v. Govinda Jagaji®.

Fhanashdam Nilkanth Nidkarni{or vespondent :—The title of a
pﬁrchaser at a Cowrt sale is complete on his obtaining a sale
certificate ; till then it is imperfect— Ldtlbadd Lakhmidds v, Nawdh
Miy Kamdludin Husen®.  The sale took place while the old Act
was in force. At the time of defendant’s purchase the plaintiff
had got no interest in the property. The plaintiff was the decree-
holder and himself the purchaser, and should not have remained
silent so as to lead other persons to believe that the property was
still judgment-debtor’s.  Section 316 of Act X of 1877 does not
apply. The plaintiff not having olitained possession from the
judgment-dehtor left in him a good title. The plaintiff ought to
have applied within three years from his purchase.
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Sarcent, C.J—The plaintiff seeks to obtain possession of a
house which his undivided brother, Baburdv, deceased, purchased
at an auction sale on the 0th December, 1878, in execution of a

“decree against the owner, one Sultinsiheb. The sale was con-
firmed on 0th January, 1877, but the certificate of sale was not
issued until 16th June, 1880. The defendant also claims as a
plirchaser at an auction sale on 20th January, 1880, in exceution
of & money decrec obtained by one Rdchdpd aguinst Sultdnsdheb,
The sale was confirmed on 28th February, 1880, and certificate
issued on 20th March, 1880, and she defendant got possession
from the judgment-debtor in April, 1880. It was contended for
the defendant that, having completed his title wnder the anction
sale and obitained possession before the plaintit’ had taken ou
his certificate, he acquired a better title than the plaintiff. How-
éver this might be, if the parties had purchased by private con.
tract from Sultdnsdheb, and the defendant’s purchase had been
without notice of the previous sale to plaintiff, the Full Beneh
case—Sobhdgehand v. Gulibehand O—is a distinet authority that
a purchaser at auction sale under a money deeree cannot elaim
as a purchaser for value. That decision proceeds on the ground
that the Court only offers for sale and the purchaser only
acquives the “right, title, and interest’ which were vested in
the judgment-debtor at the time of the sale, and, therefore, takes
the property subject to all the equitics attaching to it as against
the judgment-debtor. Now that the purchaser at auction had
an equitable Interest in the house, although he had not obtained
a certificate, is shown by the judgments in Krishndji Rdgjv v.
Guuesh Bipugl @ and Riij Krishne Mookerji v. Ridhd Madhnb®,
where it was held by Westropp, C. J., and Couch, C.J., that,
under Act VIII of 1859, which was the Code of Civil Procedure
in force when the plaintiff purchased, although the certificate
may not have been issued, the auction-purchaser, whose purchase
has been confirmed, obtains a complete equitable title as against
the judgment-debtor. Whether this ruling is affected by the
language of the present Code, it is not necessary at present
to consider. The defendant, therefore, purchased subject to the
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plaintifi’s equitable nterest in the Jand, and that title having
Tieen since perfected by the lwue of the certificate, the plain-
tiff i now in a position to sue for possession; and as the
defendant has not acquired a title by adverse possession, he
has, in our opinion, no valid defence to plead to the plaintiff’s
action, unless perhaps, (as to which we express no opinion),
it it should prove that the proccedings in connection with tlie
sale certificate to plaintiff were fraundulent, as to which no
finding has been recorded in either Court. We have already
expressed an opuuon at the heaving, that the plaintiff was
under no obhuat%n to proceed under secti n 263 of Act VIIT
of 1859—Putlu v. Rayji®, We must, thuefore, send down
the case for a finding on the first issue raised by the Sub-
ordinate Judge; the finding to be transmitted to this Court
within two months. The partics to be allowed to give fresk
evidence. '

Cuase sent down.
(1) Printed Judgments for 1885, p. 85.

APPELLATE CIVIL.

Before Sir Charles Sargent, Kt., Chicf Justice, and Mr. Justice Nandbhdi Havidds.
BAT UJAM avp ANOTHER, (0RIGINAL P LATNTIFES), APPELLANTS, 2.
VALLIT RASULBIIA'L, (orieixat Deresnant), Respoxpest.®
Jurisdiction—dAct V7 of 1879, Sees. 119 and 121, jflcing of bownderies under

—Boundarics, et of decision of vevenne authoritics us fo— Medning of the term

¢ determinative®,

In 1877 a dispute arose hetween plaintiffs and defendant as to the houndavics™
of certain land, heing survey Nos. 85 and 87, of which the plaintiffs and the
defendant were respectively occupants uader Government, In 1879 the bound.
aries were fixed by a revenue officer under the orders of the Collector, and the
plece of land in dispute was found to belong to the plaintiffs as occupants of
survey number 88, Subsequently, the defendant having encroached upon it and
dispossessed the plaintiffs, the present suit was filed. The Court of first instance
awarded the plaintiffs’ claim, holding that the decision by the revenue officer
was conclusive ag to the boundary. The defendant appealed, and the lower
Appellate Court reversed the lower Court’s decree. Ou appeal by the plaintiﬁ'e
to the High Court,

Held, restoring the decree of the Court of first instance, that, under the provi-
sions of section 121 of Act V of 1879, the decision of the Collector as to the boupd-
aries was conclusive, and that the plaintiffs werc entitled to possession.

* Second Appeal, No, 216 of 1884,



