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Be fo re  B h id e  ,1.

I L A H I  B A K H S H  {P la in tiff)  Appellant, 1933
versus

K A L U  M A L  AND OTHERS (Defendants) Eespoiideiits.
Regular Second Appeal No. 426 of 1838.

In d ia n  jRegistrntion A ct ( X V I  o f 1908), S. -50 —  Vacant
■ site in 'v illage  —  .'tale by im regi& tered deed  —  a lle g ed  d e live ry

■ of possession Suhsefjuent m ortgage hij registered, deed —
Whether “  talcing effect ”  aga inst sale —  Possession under

■ the circ irm starices whether no tice  of the jjrev ious transaction .

Two persons sold tlie vacaiit site ia  dispute to plaiiitif!:
|jy an iiiiregistered deed in  1922 for a sum of E s.99 . Tliey 
m ortgaged tlie same site (w itlioiit possession) to K . b y  means 
of a registered deed in  1923 for a sum o f Rs.250. I t  was 
alleged tliat the possession o f tlie site was delivered to p laintiff 
after tlte execution  o f tlie deed in his favour and tliat lie began 
to stack kis fodder and tie liis cattle there. In  j)la in tiff’ s 
suit against K , cla im in g  preference fo r  iiis sal e-deed it  was 
contended on Ms belia lf tliat the transaction o f sale having' 
been com pleted b y  delivery o f possession there was no question 

•of the subsequent m ortgage “  taking’ effect ”  against the sale 
and hence s. 50 of the Indian  E,egistration A ct  d id  not apply 

.and that the possession obtained b y  h im  should be presumed 
to be evidence o f his title under the deed.

H e ld ,  that a person who takes the same property by a 
registered deed, w ith  fu ll knowledge of the previous transaction 
is obviously  a party  to the vendor’ s fraud  and in such a case 
he cannot succeed m erely on the strength o f his registered 

■deed.

Krishnamma v. Suranna (1), Shankar Das v. Sher Zamani
(2), and iVaram Clmnder Chucherhutty y . Dataram i2oi/ (3),

: relied  ..upon,> .

Meld however, that the plaintiff’s suit must fa il as in the 
.present case there was no evidence to show that the subaeqtient

(1) I/L . R/(1893) 16 m d. MS (1, B.K (2) 56 P. R, 1900 B.).
(3) I. L. B. (1882) 8 CaL 597 (S’.



1938 m ortgagee had obtained notice of the jirevious sale in  favou r
..o f tlie plaintiii- Lecatise tlie alleged i^ossessioii oi the Yacant

LAHi a k H m i  cireiunstaiices, could not l)e held to he sufficient
IvALTJ M a l . notice o f the previous transaction as to put h im  on enquiry aŝ  

regards p la intiii’ s title  under the sale-deed.
Case-law discussed.

Second appeal from the decree of Diwan Siri Ram 
Fnri, Senior Subordinate Judge, Hosliicvrfur, dated' 
IStli Jamiary, 193S, reversing that of Lala Chetan 
Dciss Jain, Subordinate Jndfje, 4th Class, Garh- 
shankar^ District HosJiiarpm\ dated 12th Noeernher,
1937. and dismissing the -pla/intif's suit.

M o s a m m a d  M o k ir , f o r  A p p e lla iit .

D . K . A g g a r w a l , f o r  E ,espondent ( N o . l ) .

Bhide J.'— Tiie inaterial facts of tlie case giving' 
rise to tliis îppeal as follows :—

Befeiidaiits Nos.2 and 3 sold tlie vacant site in.̂  
dispute to plaintiii’ Ilalii Eakhsh by an unregistered 
deed on tlie SOtli Septeiiiber, 1922, for a sum of Bs.99.. 
Thereafter they mortgaged the same site (without pos- 
gessioii) ill favour of Kalii Mal defendant N o .l by a. 
registered deed dated 28tii October, 1923, for a siinv 
of Rs.250. It is alleged that possession Avas deliyered 
to Ilahi Bakhsli after the execution of the deed in his’

. favour and that he began to stack his fodder and tie- 
his cattle there. In 1936, Kalu Mal sued on the basis- 
of his mortgage and got a decree. ; When he tried to- 
sell the property in execution, Ilahi Bakhsh objected 
on the basis of the sale in his favour. The objection- 
was dismissed whereupon he instituted the present suit 
■for a declaration a.s to his title.

Kalu Mal claimed preference for his registered  ̂
mortgage-deed over the prior unregistered sale-deed 
in favour of the plaintiff on the strength of the provi­
sions of section 50 of the Indian Eegistration Act..
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The trial Court decreed tlie suit. On apjaeal, fclie 1938 
learned Senior Subordinate Judge disDiissed it, holding 1 1 4H1 B a k h s h

that the alleged possession of the vacant site obtained ^
by Ilahi Bakhsh was not of such a nature, as could " _______ 1 '
be held to be taiitamoimt to ‘ notice ’ of the present B h i d e  -T.
plaintiit's rights uiider the sale-deed. In support of 
this decision, he relied upon a Full Bench ruling of tlic 
Punjab Chief Court reported as Slicmkar Das v. Sher 
Zfiman (1).

Plaintiff has come up in second appeal and the 
learned counsel, Vv̂ ho appeared for him, has taken up a 
tv70-fold position. It w'as urged by him, that the trans- 
•action of sale having been completed by delivery of 
possession, there Vvas no question of the subsequent 
iiiortga.ge ‘ taking eiiect ’ against it and hence section 
50 of the Indian Eegistration Act did not apply. In 
support of this contention reliance was placed parti­
cularly on Kufpi-swami Goundan v. Chinnastoani 
Gotindan (2) and As gar Ali v. Dost Mohammad (3).
Secondly, it was contended that the possession obtained 
by Ilahi Bakhsh should be presumed to be evidence of 
his title under the deed.

The point is not free from difficulty ; So far as 
the wording of section 50 of the Indian Registration 
Act is concerned, it provides in unqualified terms that 
a subsequent registered deed shall ' take effect/ as 
•against a previous unregistered deed. No exception is 
made even in the case of a vendee, who takes the pro­
perty with actual knowledge of the previous trans­
action. But almost all the Courts in India have now 
superimposed this exception on the section, as the con­
trary view would obviously promote fraud and would 
he opposed to equity and good conscience. A  person

(1) 66 p. R. 1900 (F. B.). (2) 1928 A. L B. (Mad.), 546.
(3) (191S) 44= I. C. 354.
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E aiu  M al .

1988 w lio  takes the same p r o p e r ty  by a re g is te re d  d eed ,
iL -iiirB lim sH  k n o w le d g e  o f  the p rev iou s  tra n sa c t io n , is-

ob v iou s !} ' p a rty  to  th e v e n d o r 's  fr a u d  a n d  con sequ en tly - 
it  ha.s been held  th a t in  su ch  a case, he ca n n o t su cceed  

Bhide J. merely on  th e stren g th  o f  h is  re g is te re d  d e e d  (cf.
Kiishjiiamma v. Suranna (1), Slianhar Das v. Slier 
Zam/Mi (2), Narain Clumder Clmcherhutty y . Dataram 
Rov (3), etc.). In the present case, there is no evidence 
to show that the subsequent mortgagee had actual 
notice of the previous sale in favour of the plaintiff 
Ilahi Bakhsh. The plaintiff merely relied upon the 
delivery of possession as equivalent to such notice; but 
the learned Senior vSubordiiiate Judge has held that 
even if possession was delivered, the possession of the 
vacant site, in the circumstances of this case, cannot 
be held to be sufiicient notice of the previous trans­
action; for open sites in villages are frequently used by 
neighbours who have no title, for tethering cattle or- 
stacking hay, etc. The learned counsel for the plain­
tiff-appellant relied on the remarks in Shanlcar Das v. 
Slier Zaraan (2) of Robertson J. Vv̂ho said that ‘ where* 
it is shown that the original transferee was in posses­
sion under his transfer at the time of the second con­
veyance, it is to be presumed that the second grantee- 
had notice of the prior title or conveyance.’ But the- 
learned Judge himself has made his position clear in 
the earlier part of his judgment by observing that it 
would be going too far to say that possession of the- 
first transferee must always amount to notice. This wag 
also the view taken in Nani Bi'bee v. Hajizullali (4).. 
The nature and circumstances of the possession must,: 
therefore, be considered. In the present instance, the' 
property transferred was an open site. The plaintiff”

(1) I. L. E. (1893) 16 Mad. 148 (P. B.). (3) I. L. E. (1882) 8 Cal. 597 (I . B.)t
(2) 56 P, R. 1900 (F. B.). (4) I. L. E. (1884 10 Oal 1073.
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was axiiiiittedly a neighbour and it was not disputed -̂̂ 38 
that the village neighbours do use frequently open sites B-ikhse

not belonging to them for tying cattle and stacking _ 'i-'-
hay, etc. The mortgage in favour of Kalii Mai was ' ' '_'
effected only about a year afterwards. There is no Bhide J.
clear evidence on the record that the plaintiff was
actually tying his ca,ttle or stacking his hay on the
site during the days preceding the mortgage; but even
if he was, this sort of possession cannot be considered
to be suflicient to put Kalu Mai on enquiry as regards
plaintiff's title. I am, therefore, of opinion that the
view taken by the learned Senior Subordinate Judge
was iustifiable in the circumstaBces of the case and
there is no ground for interfering vvith his finding in
second appeal.

As regards the other contention of the learned 
counsel for the appellant, viz., that the unregistered 
sale having been foilovfed by possession, the sale had 
already ‘ taken effect.' that in the circumstances there 
could be no question of the subsequent mortgage ‘taking 
effect ’ in competiticjn vvdth it, and consequently the 
provisions of section 50 were inapplicable in terms, I 
must say with all respect, that I find .some ■ difficulty 
in following the reasoning adopted in Kwppuswami 
Gounckm v. Chinnaswami Goundan (1) and Asgai  ̂ Ali 
V. Dost Mohammad (2). Section 50 says that a re­
gistered document shall ' take effect ’ as regards the 
property comprised therein, against every unregistered 
document relating to the same property. The wording 
would seem, jjrima facie, to apply to previous un­
registered deeds, whether they have taken eSect by 
delivery of possession or not (pf , Naram 
GimckeThiitty v. Dataram Roy {$). As  at present

(1) 1928 A. I. E. (Mad.) 546. (2) {X9I8) 44 I. C; ■
(3) I. L, R. (1882) 8 Cal. 597 (F. B.).
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1938 aclyised, I tliink, that it would be nndiily restricting
Ilah ibIkesh scope of the section to say tlia,t it does not apply at 

V. all, when the previous unregistered ’transaction has
Ealu Majl. effect by delivery of possession. Of course, de-
Bhide J. livery of possession may amount to notice of the pre­

vious title and the subsequent alienee may fail owing 
to such notice as already pointed out; but that would 
depend upon the nature and circumstances of tlie 
possession under the prior title.

On the above findings, I  dismiss the appeal, but in 
view of all circumstances I leave the parties to bear 
their costs.
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A. K. C.
A'}ypeal dismissed.

A P P E L L A T E  C i V I L «

Before Bhide J .

1938 E A T I E A M  and  o th e r s  (D e f e n d a k t s ) Appellants, 

o X s .  versus
SHERA R A M  a n d  o t h e r s

( P l a in t if f s ) > Respondents.
SIR I RAM  ( D e f e n d a n t )  ;

Regular Second Appeal No. 1346 of 1937.

Custom —  Alienation —  Non-f^ro'prietor of village Chotala^ 
Taluil Sirm, DistriGt Sissar —  Whether entitled to alienate 
the houses occupied by them —  W a jib -u i-a rz  —  Value of.

Held, that non-proprietors of the village Cliotala, Tahsil 
Sirsa, D istrict Hissar, are not entitled by  custom to alienate 
the houses oconpied b y  them.

that an entry in the even when
it  is not corroborated b y  instances is a strong piece o f evidence 
and is snffi<5ient to sh ift the onus to  the other side and is o f
even greater authority than an entry in  the Eiwaj-i-am  as a
Wajih-ul-arz is a part of the revenue record and is drawn up 
w ith  special reference to each v illage.


