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Before Sir Charles Sargent, Kt.  ̂ CJiiej Justice, and H r , Justice 
Ndndhkiii Haridds.

B A 'I  KA,'SHI, (OEIGIUAL Plah^tip?), A p p e lla n t, v. B A l  JA M N A ', (o r ig i«  1886.
 ̂ NAL DEi’EjrDASTjj K'ESI’Okdent.=®= March i6.

Limitation—Suit to recover propeHics bi) the rightful heir o f  deceased man than
oni; year a/ler grant o f  certificate o f Mrsliip to the rival claim ant—Effcd o f  such a '
rertifcata —Pradicc.

Ill 1S77 tlie plaintiff .applieil for a certificate of lieirsliip to one T., her liuB])aiicra 
uncle, who had died iii 1S7G. The defendant opposed the application, and 
alleged that T. had left a will in her favour. On the 28tli July, 1877, tlieDls- 
trict Judge made an order rejecting the plaintiffs application, and granting 
a certificate to the defendant. In 1879 the plaintiff brought the preiseiit suit, 
claiming to be entitled to the property left by T. It was contended f  iflter fliJaj,

7c>t' the defendant that the plaintiff’s suit was barred, she having failed to apply 
to set aside the order granting the certificate to defendant within one year 
from the date of that order, 'I'he Court of fiiijt instance overruled the objection, 
and awarded plaintiff most of her claim. The defendant appealed, and the 
lower Appellate Court reversed the lower Court’s decree, holding the suit barred.
On appeal to the High Court,

Held, restoring the decree of the Court of first instance, that the plaintiff’s 
suit was not barred. certificate of heirship confers only the right of manage­
ment of the property of the deceased, and is intended to give secnrity to third 
persons in dealing with the person wlio claims to be the lieir. Where the 
right of the person, to whom the certificate is granted to be the heir of the 
deceased, is in controversy, there is no necessity to have the order granting 
him the certificate set aiside ; and the question, whether the suit to determine/ 

right claimed is in time, is to be determined by the sections of the Limit- 
atim Act relating to suits for the possession of property.

Tins was a second appeal from the decision of Shripad 
Bubaji Tliakiii', Acting As.sistant Judge (F. P.) of Surat at Broach.

One Tribhiivm, who was the paternal uncle of the defendant 
and of the deceased hus'band of the plaintiff^ died umnamecl 
on the 9th Decembers 1876. Shortly after Ms death the 
plaintiff applied to tlie District Judge of AhniedaMd for a cer­
tificate of heirship to Tribliuvan’s property. The defendant 
opposed this application, on the strength of an alleged will of 
Tribhuvaii made in favour of the defendant. On the 28th July^  
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18S6, 1877, tlie District Judge rejected plaintiff's ■ application, and
Bai KisHr passed an kcler gsaiitiiig a certificate to the defendant, 

t?,
Bai Jamna. plaintiff brought the present suit, in 1879, to recover the

property of the deceased Tribhuvan  ̂alleging (inter alia) that she ; 
was his rightful heir; that the certificate of heirship was granted 
io  the defendant without full inquiry; and that the alleged will 
was not genuine.

The defendant contended (among other things) that the plain, 
tiff was not Tribhuvan*s heir,; that she had been in possession of 
Tribhuvan’s property since before his death and the grant of the 
certificate ; and that plaintift‘’s suit, being virtually to set asiclethe 
order granting the certificate, was time-barred, as it was brought 
more than one year from the date of that order.

The Subordinate Judge of Wagra awarded most of the plaini 
tiffs claim.., ^

The defeudaut appealed to the Senior Assistant Judge of 
Broach, who reversed the lower Court’s decision, holding that the 
plaintiffs suit, not having been brought within one year from 
the date of the grant of the certificate, was time-barred.

The plaintiff appealed to the High'Court.
Rav Saheb Jaganndtli KirtiMr for the appellant :-^

This is a suit for recovery of possession of property, and riot one to 
set aside the order of the District Judge granting the certificate. 
A certijicatB granted under Act YIII of 1827 does not entitle 
the person, to whom it is granted, to any property-— 
Rdmchandra YyVithoji see, also, Abdji Gopdl y. M6mGlimid.ra 
Chimnct§i ‘̂̂ \ This suit, being, therefore, one for possession of 
property, is not barred. • ;

MdneJcshd Jehdngirshd for the respondent.

SaBGENT, C. J .:—The case of Krishudji Vithal v. Bhdslcm 
Mangnnth upon which the Assistant Judge relies, turns upon 
the intention of the Legislature in passing section 246 of the Code 
of Civil Procedure (YIII of 1859), and has no application fco the

•  ̂Bom, H, Cl Rep., 178, A.C.J. (2) Printed Juclgmeuts for 1884, p. 149,

(3) I. L. K., 4 Bom,9 611»,
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present case. It lias long been decided, if, indeedĵ ; there could be 
any donbt on the subject̂  that a certificate of heirship epafers only B i i  K A s b i  

the right of management of the property of the deceased̂  and bIj jImsa. 
Is intended to give security to thii'd persons in dealing with the 
person who claims to be the heir— Shripat Mdvuhmidra \\
Vithoji^^\ Where, therefore, the right of the perso% to whom 
the certificate is granted to be the heir of the deceased̂  is in 
controversy, there is no necessity to have the order granting him 
the- certificate set aside; and the question, whether the suit tp, 
determine the right claimed is in tipae, has, therefore, to be de-: 
termined by the sections of the Limitation Act relating to suits 
for the possession of property. We must, therefore, reverse the 
Assistant Judge’s decree, and restore that of the Subordinate 
Judge. Respondent to pay the costs here ahfl in the lower'

■sPourt of appeal. ;
Decree rmersed.

(1) 4 Bom. H. 0 . Re]t., 1!JS, A. C. J.>
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Before Mr, Jnd'ice JUnhrood (i/id Ifr . JnstU& J^m'iine.

E l'M C II iiK D E A  B A T IT JI GO K IILE and Othetis, (o m g im l Dei?eh-d» 1886,: 
ANTS Nos. 2 iNiv 3), ■ Appellants, v, YA'BXJBMY MOBBIIAT \MarcJi ¥l,

■ (ORIGU^U. P L A m W }>  E eSPOSDEOT * :

Pntctkv—Amcndmeni o f  plaM--AUe.rna.tive relief—Ejectment hr to
prove lease—General title. : ^

\ Hi an action of ejecfanent against a tenant lioldi»g over* the kase
sued on was inadmissible in evidence for want of registration,'anililie plaiat 
was not amentleil to one containing an aiieriiative claim for partition,. ,

Held, that the plaintiff could not be allowed td» fall back upon his general titfei 
and obtain a decree for paiiitioh.

This was a second appeal from the decision of Ju, G. Feniandez,
First Class Subordinate Judge (A. P.) Hatoagiri^ in appeal 
Mo. 832 of 1883. ■, „ :

The facts of this case are su£S«ientIy stated in the judffment 
of the. OoTirt.:

Becoud Apveal, No. 182 of 1884,


