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amopceerm———

Before Mr. Justice Nandbidi Haridis and Mr. Justice Jardine.

NAIGAR TIMA'PA’, (oRiGI¥sL PLarstire), APPELLANT, v. BHA'SKAR
PARMAYA aXp ANOTHER, (ORIGINAL DEFENDANTS), RESPONDENTS. #

Civil Procedwre Code (Act X ¢F 1877), Secs. 273, 274, 316—Sule of & decree for e-
.. demption—Necessity of a certificate of sale under Aet X of 1877 to perfect the title
of an auction-pirchaser,

Section 273 of the Civi] Procedure Code (Act X pf 1877) having expressly provided
amode for the attachment of decrees, the procedure laid down in section 274
relating to Immoveable property has no application to the attachment of a decree
for redemption.

TInder section 316 of the Civil Procedure Code {Act X of 1877) the titleof g
purchaser at & Court sale becomes complete upon his payment of the pur clnse
money and confirmation of the sale by the Court, When the sale is admxttet),q
production of & certificate is not necessary to prove that fact.

Pdndny Malldri v, BalhmeaiV), Lélbhdi Laklmidis v, Navdl Mir Kawidludin
Husen(®, and Harkisandds Ndrandds, v, Bdi Tehhi®) veferred to and distin-
guished,

SrcoND appeal from the decision of Satyendranith Tigore,
District Judge of Kénara, confirming the decree of Rdv Siheb
Vishvanath Vaikunth Wdg, Subordinate Judge of Sirsi.

‘The land in dispute originally belonged to one Rémechandra
Subdya, who mortgaged it to the first defendant, Bhdskar,
Rémchandra brought a suit for redemption, and obtained a
decree, deelaring him entitled to recover possession of the land
upon payment of the mortgage-debt. This decree was attachied
in execution of a money decree against Rémchandra, and pur.
chased at the Court sale by the plaintiff in 1879 before Act
XII of 1879 came into force, Thereupon the plaintiff without
obtaining thesale certificate applied for execution of the decree,
Hisapplication was successfully opposed by the second defendant,
who wag sub-mortgagee under the first defendant. The plain-
tiff then filed the present suit to establish his right under the
decree to redeem the moxtgaged property.

* Second Appeal, No. 137 of 1884
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Both the lower Courts rejected the plaintiff’s elaim on two
grounds: first, becausce the decree purchased by the plaintiff,
being in the nature of immoveable property, ought to have been
attached and sold according to the provisions of the Civil Pro-
cedure Code (Act X of 1877) relating to immoveable property,
and nob as moveable property; secondly, because the plaintiff
not having obtained a certificate of sale, was not entitled to redeem
the property.

The plaintiff preferred a second appeal to the High Court.

Nirdyan Qunest Chandidvarkar for the appellant :—The decree
purchased hy the plaintiff wasnob immovable property within the
meaning of section 274 of Act X of 1877, any more than a deed
of gift, mortgage, or sale of land is in itself hinmovable property.
Bection 273 of the Code of Civil Procedure (X of 1877) expressly
yprovides for the attachment of decrees, whether they be money
deerees or decrees creating any interest in land. In the face of
this distinet provision, the procedure laid down for the attachment
of immovable property does not apply. The sale of the decree,
therefore, is perfectly wvalid, Even assuming that the decree
ought to have been attached under section 274 as immovable pro-
perty, the omission amounts, at the most, to a material irregularity;
but it is not shown that this irregularity has caused any substan-
tial injury. Neither the decree-holder, nor the judgment-debtor,
nor the respondents objected to the sale. They are, therefore,
estopped from disputing the validity of the sale—Shdligrdm v.
Heonmatrdm Jamnddis®,

Sccondly, the production of a certificate of sale was not ne-
cessary to entitle the plaintiff to sue. Section 316 of Act X of
1877 differs materially from section 259, (the corresponding
section), of the former Code (Act VIII of 1859). And if itis
compared with the same section of the present Code (Act XIV
of 1882) the difference hecomes still more apparent. Under the
present Code, ““the title to the property sold vests in the pur-
chager from the date of the certificate of sale, and not before,”
This provision is not found in section 316 of Act X of 1877,

Jt'is, therefore, plain that, under Act X of 1877, the purchaser

(Y Printed Judgments for 1882, p, 148,
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acquired a title independent of ihe certificate of sale. When
the sale was confirmed, his title was completed. The certificate
of sale was merely evidence of the sale, not a muniment of title.

Shamrdv Vithal for respondents :-~The decree for redemption
affects immovable property. What the plaintiff has bought is
not & mere paper, but the equity of redemption established by
the decree. The sale of the decree s, therefore, substantially a
sale of an interest in immovable pruperty. Therefore, the pro-
visions of the Code relating to immovable property apply to the
attachment and sale of such a decrec— Mdsammnt Bhawani
Kuar v. Guldb Rai®; Srindth Dust v. Gopil Chundra Mittra® ;
Appdsami v. Seottr; G. Josh: v. Rimechandra P. Joshith,
The attachment of the decrec as movable property being irregn-
lar and defective, the sale is not simply voldable but void—
Mdéhddeo Dubey v. Bholdndth Dichad, and Fide Husain v. Kutub
Husain®,  As to the certificate of sale, this Court has frequently
held that a cortificate is necessary bo complete the title of the
auction-purchaser or to entitle him to sue~Pindu Malliri v.
Rakhmdi® y Ldlbhis Laklmidds v. Kiwdl Mir Kamdaludin Husen®;
and Harkisandis Nivandiis v. Bdd foldd®,

NA'vanua't HArIDA'S, J. : —~The admitted facts in this case are
as follows +—

© One Rémchandra mortgaged the land in dispute to the firsg
defendant, Bhdskar. In a suit o redemption, Rémchandra
obtained a decree, declaving him entitled to obtain possession of,
such land from the sald defendaxt on payment of a certain
amount found to be due on the morigage.

This decree was sold in execution of a money decree against
Rémchandra, and purchased by the plaintiff, Naigar, for Rs. 50.
The sale was in 1879, while Act X of 1877 was in force, and
befove the amending Act (XII oi 1879) came into operation
To this sale, no objection whatever appears to have been made

U 1L R, 1 ALL, 848, 9 LL R.,5Al, 86,
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either by the cr, litor or by the judgment-dehtor, Rdmchandra.
It may, therefore, be taken that the purchase-moncy was paid,
and the sale became absolute.

" The plaintiff, thereafter, applied for execution of the decree
so purchased by him, when he was opposed Dy the second defend-
ant, who is a sub-mortgagee under the first defendant. s
ob_]ecblon prevailed in the execution proceeding. Henee this suit.

Both the defendants have raized the same defence, and
appeared by the same pleadirr in this Court. That defence is
that the sale by the Court was absolutely void, and conveyed to
the plaintiff no title whatever, because the decree for 1'0(101111)5011:
being in the nature of hmmvable property, ought to have been
sold under the provisions of Act X of 1877, relating to such
_property, and not as movabis property. Both the lower Courts
have talen this view, and rejected the plaintifl’s claim, with
costs. The papers in the execution proceeding have not been
recorded in this ease to show what was actually done before the
sale took place ; but Mr. Shémrdv, for the defendants, urges here
that the decree sold was not attached in the manner provided for
the attachment of immovable property in section 274 of the
Civil Procedure Code (X of 1877), and that, therefore, the sale was
invalid. But that section, it seems to us, had no application, the
previous section (273) having cxpressly provided a mode for
attachment of decrees, and it is not denied that such mode was
adopted in this eaxe. DBut, assuming that in the attachment or

Sale of the decree heve something was omitted to be done which
ought to have been done un ler the Code, it does not follow thaé
the sale was necessarily haid on that account, and wounld convey
no title to the purchaser. 'T'he omission would, at most, amount
to “a material irregularity,”’ such as might entitle ““the decree-
holder or any person whose immoveable property has been sold *
to apply “to the Comrt to <et aside the sale” on that ground,
under section 811 of the Civil Procedure Code (Act XTIV of 1882).
But, in this case, both the deerec-holder (Rdmchandra's creditor)
and Rdmchandra, the owner of the property sold, were satisfied
Wlththe sale,neither having objected toit,and the sale,accordingly,
" became absolute, the purchase-money being paid over to the
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ereditor, and Ridwmchaudra’s debt to him thus discharged pro tanto.
It would not now lie in Rdmchaudra’s mouth to say that the
property sold had not passed to the purchaser; and the defendants,
who claim only as mortgagees under Ridmchandra, are bound,
on paywment of the mortgage debt found to he due, to restore
the property to Ramchandra’s assignee, the plaintiff. The de-
fendants could not have refused to do so if Rdmchandra had
privately sold the decrec to the plaintiff and informed them of
sueh sale; and the fact, that the sale here was by the Court
instead, can make no difference in the plaintiff’s right or the
defendants’ obligation.

But it is wrged the plaintitt has obtained no certificate of
gale from the Court. None is produced in this case, and from the

-non-denial of the defendants’ allegation in this respect we may

assume that such was the case. It does not, however, aﬂ"ecfw
the question of the plaintifPs right in this case. The fact of the
sale to him by the Court is admitted by the defendants, whose
only objeetion isas toits validity. The production of a certificate,
therefore, was not necessary to prove that fact. The plaintiff’s
title became complete, under the Code of 1877, upon his pay-
ment of the purchasc-money and confirmation of the sale by the
Court.  Our attention is ealled to Pindu Aalhdri v. Rakhmnai®,
Ladbhidi Lokbmidis v. Navol Mir Kamdludin Husen®, and Hear-
Lisandds Nivandds v. Bdi Iehhdi® to show the nccuésity of a
certificate of sale at the date of the suit; but they were cases
governed by section 2539 of Aet VILI of 1859, and not by section
316 of Act X of 1877, like the present.

The decrees of the lower Courts must, therefore, he reversed,
and the plaintifi’s claim allowed, with costs throughout.

Deerce reve ~ed with costs.

(D10 Boun, H. C. Rep., 435. (912 Bom, I. C. Rep., 247.
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