
The order of the Disfcrict Judge  ̂ in appeal, setting aside the 
Subordinate Judge’s order, dismissing opponent s application under NekoappX 
section 103  ̂ is annulled; and tlie Subordinate Judge’s order is OAN-alwi. 

"restored. Co.its on the opponent.

Order of the A]JpeUate Court reversed.
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Bsforo Mr. Justice Birdwood and Mr, Jtistics Jardine.

SH IK E K .U LI T IM A 'P A ' ITEGDA', (oRiQiJfAL P laixNtipi), A ppellant, v. jsse .
M A H A 'B L Y A  and Others, (original D ependants), E espondekts.=̂  March 9.

Penalty~Coment decree.

A  consent decree provided that the defendant should retain pos.sess!on Of certain 
land in perpetuity on payment of a fixed annual rent to the plaintiff, but that ilie 
plaintiif might re-enter in case the defendant failed to pay the rent. The rent was 
not paid, and the transfervee of the plaintiff’s interest under the decree sued for 
possession. Tlie defendant contended that the above clause in the decree was a 
penal stipulation which tlie Court would not enforce.

Bdd, that tlxe doctrine of penalties was not applie.'ible to stipulations contaijied 
in decrees, and that the plaixitiil was entitled to recover.

Second appeal from the decision of Satyendranath Tagore,
District Judge o£ Kanara^ confirming the decree oi Eav Saheb 
Yishvanath Yaikunth Wag, Subordinate Judge at Sirsi.

This action was instituted by paintiff to recover posses
sion of certain land, together with two years’ arrears of rent.
PlaintitF alleged that in a partition-suit brought by one Venkapa 
against the third defendant’s father and others, a decree was 
passed by consent, whereby the father of the tliird defendant 
was allowed to retain possession of the lands now sued for, on 
condition of payiag a fixed annual rent to Venkapa in perpetuity.
The decree contained astipulation that the plaintiff in that suit 
might re-enter in case the lan<li'were alienated, or in case the 
tenant failed to pay the rent. Plaintiff in the present suit stated 
that he had purchased the decree from one Sheshgiri, to wdiom it 
had been transferred by Venkapa, and he claimed to recover

* A.ppea!j( No. IS8 OH8S4,
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ŜS6, possession under the forfeitnre-clause contained in the decree.

V.
M a h a b l y a .

Shirekult The plaint also stated that the fourth defendant was the aucfcion- 
HkgdA purchaser of the rights and interests of the third defendant  ̂ and 

that defendants 1 and 2 had been put in possession of a moiety 
of the mulgeni land, in execution of a decree of the High Court 
against defendants 3 and 4.

Defendant 3 denied his possession and liability. Defendants
1, 2 and 4 offered to pay their respective shares of the rent due 
to plaintiff, and contended that the stipulation in the decree 
relied on by plaintiff was a penal one, and ought to be relieved 
against.

The Subordinate Judge of Sirsi held that the stipulation of 
forfeiture embodied in the consent decree was in the nature of a 
penalty, against which defendants might be relieved upon paŷ >— 
ment of the rent due to plaintiff. He, therefore, gave the plaintiff 
a decree for rent, but refused to award him possession, as claimed.

This decree was confirmed, on appeal, by the District Judge of 
Kdnara.

The plaintiff thereupon preferred a second appeal to the 
High Court.

Namyan Ganesh Olianddvarhar for appellant.
G. R. Kirloslmr for respondents.
Birdwood, J. ;— The defendants 1 and 2 were willing to pay 

rent for the lands in their occupation. They are jointly liable 
pay Rs. 10. We concur with the District Judge that the deered, 
exhibit No, 24, obtained by Venkdpa, through whom the plaintiff 
claims, was not binding on defendants Nos. 1 and 2, who were 
not parties to the suit in which it was made. It was, however, 
binding on defendant No. 4, who purchased the mulgeni right 
of defendant No. 3, who was the son of one of the parties to 
that suit. The decree was one made by consent of the parties.
It created a perpetual tenancy, but contained a stipulation 
for the plaintiff’s re-entry if the property was alienated, or 
if the defendant failed to pay rent. The plaintiff now seek^  
to eject on failure by defendants to pay rent. The Courts 
below have relieved against this stipulation, treating it as
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1886,penal. Biat, having regard to tlie decisions in Bidprasdi v.
Dhamidhar and Balhislma BhcUclmidra v. Qopul SniREKULr
Baglmndikr^. L, K , 1 Bom., 73) we are of opinion that the Judge Hsgda 
was in error in applying the doctrine of penalties to a stipulation 
contained in a decree giving effect to the compromise of a suit.
The following remarks were made by West, in the formei;: 
case;—“ The principles which govern the enforcement of contracts 
and their modification, when justice requires it, do not apply to 
decrees which, as they axe framed, emhody and express such justice 
as the Court is capable of conceiving and administering. The ad» 
mission of a power to vary the requirements of a decree once passed 
would introduce uncertainty and confusion. No onê s rights 
would, at any stage, be so established that they could be depend
ed on, and the Courts would be overwhelmed Avith applications 
'for the modification, on equitable principles, of orders made on a 
full consideration of the eases which they were meant to terminate.
It is obvious that such a state of things would not be far removed 
from a judicial chaos and as ordinary decrees are thus unehange" 
able, so we think are those in which, through a special provision 
for the convenience of parties, their own disposals of their dis« 
putes are embodied. The doctrine of penalties is not appli
cable to such a class of cases j and those who, with their eyes open, 
have made alternative engagements and invited alternative orders 
of the Court, must, if they fail to perform the one, perform the 
other, however greatly severe its terms may be.”

We amend the decree of the District Judge by reversing so 
much of it as rejects the claim to eject defendant No. 4, and award 
the claim as against defendant No. 4. Defendants Nos. 1  and 2 
to pay Ss. 10 to plaintiff. Defendant No. 4 to pay his own costs 
and the plaintiffs costs. Plaintiff to pay the eosts of the oihex 
defendants.

■ Decree amended, '

V,(1) The following is t i e  judgmeat of West and JJ., in MalpmsM
iS'ai'MrrtJW referml to iu the above ease

W est, J , “  The decree ia this case was based on an agreement made by the 
parties. It was passed on the 21st February, 187’̂ s and ordered payment, by the 

B 4 0 3 -5
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IBBB,

S h ie e k u l i
T i m I p a
H egda

V.

judgment-debtors, of Es. SSl-6 within two months, and, failing such payment, ifc 
dii'octed that they should pay Rs. 2,740. The Court closed on the 20th April, so 
that, on the last day of the two months, payment through the Court was impossi- 
ble. The Court re-opened on the 1st June, and the Rs. 881 with interest were paid
m onlhe 2nd Juiiee

The judgment-oreditors refuse to accept this sum as satisfaction <Df the decree, 
and the Courts below have held that, as payment on the 21st April into Cou^t 
was impossible, and payment on the 1st June was prevented by an accident, the 
intention of the decree will be satisfied by a delivery to the judgment-creditorg 
of the sum paid in by the judgment-debtors. Before us it has been argued that 
the decree embodies a bargain, that the higher sum payable on default is a penalty, 
and that payment of it should not be exacted, seeing that reasonable diligence was 
exercised with a view to satisfying the order for the minor payment. This is, in 
effect, asking us to apply to the construction and enforcement of a decree the 
equitable principles by which the Courts revise the literal requirements of too rig
orous contracts. If parties, instead of submitting to the judgment of the Court 
before which they have placed their dispute, make a decision for themselves bjj, 
an agreement which they then ask the Court to reduce to a decree, there is no 
authority, that we know of, for treating the decree thiis obtained as to be enforced 
in any way differently from one proceeding solely from the mind of the Judge. 
The principles which govern the enforcement of contracts and their modification, 
when justice requires it, do not apply to decrees -which, as they are framed, em
body and express such justice as the Court is capable of conceiving and administer
ing. The admission of a power to vary the requirements of a decree once passed, 
would introduce uncertainty and confusion. No one’s rights would, at any stage, 
be so established that they could be depended on, and the Courts would be over
whelmed with applications for the modification, on equitable principles, of ordei’s 
made on a full consideration of the cases which they were meant to terminate. It 
is obvious that suoh a state of things woi;ld not be far removed, from a judicial 
chaos; and as ordinary decrees are thus unchangeable, so we think are those in 
■whicli, through a special provision for the convenience of parties, their own dis> 
posals of their disputes are embodied. The doctrine of penalties is not applicable 
to sucha class of cases | and those who, with their eyes open, have made alter
native engagements and invited alternative orders of the Court must, if they fail 
to perform  ̂the one, perform the other, however greatly severe its terms maybe.

“ In the present case the order was not to pay on the 21st April, but on or before 
that date. The defendants had _ two months minus two days in which to exe- 
cute the order of the Court, Its vacation was duly announced, so that they had 
the means of knowing that payment could not be made on the last two days of 
the month, According to the case of Maye '̂ v. Harding,{^) -where the law 
requires something to be done within a given time, it must eqvially be done 
within that time, though performance during some part of the time is impossi
ble, The command of the law thus 'expressed and its command proceeding 
from the mouth of a Judge are strictly analogous; and the judgment-debtora h er^

(i) L, 410,
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being prevented, as they knew, from paying on the 20tli or 21st April, could avoid 
iiieuTrmg the alternative liability only hy payment before the foraier date. They 
failed to pay ia time, and thus part of the decree being no longer applicable they 
must pay according to its other command. W e must, for these reasons, reverse 
the orders of the Courts below, and direct payment of Rs, 3,7^0 by thefesfi jiidg- 
ment-debtor.

“  The parties respectively to bear their own costs,” (S’ce Printed Judgments 
for lS7S,p. 366.)

1885,

A P P E L L A T E  G IV IL .

S h ib e k u l i
T b iI pI
Hmi>i

V.
MAHi^LTA,

Before Sir Charles Sargen t, Kt,, Chief Justice, and Mr. Jicsiice N'diidhhM
Ilaridds.

RANOHHODDA'S KRISHNA'DA'S, P l a i n t i f f s ,  y. BA’PU NARHAR, j f S  8,
D e j e n d a k t  *  --------------------

Eukimce Act I  o f  IS72, Secs. 11, 13 and 43—Jad>jmenis hetwaeu hird po.rtm-~- 
AdmksihiUty o f  such jiidgvimi%

The plaintiff s\ied to recover arrears of rent for a certain shop, alleging the 
annual rent to be Es. 250. The defendant contended that t was only Rs. 60a 
The defendant and the plaintiff’s brother were partners in biisiuess, and the 
plaintiff relied upon the evidence of his brother and on two entries in the firm’s 
books in the writing of his brother. To prove the bona fides of these entries, the 
plaintiff tendered, in evidence, a judgment passed against the defendant in a suit 
brought by the defendant against the plaintiif s brother, charging him with having 
improperly debited their firm with Rs. 250 as the rent of the shop.

Held, that the judgment was not admissible as evidence against the defeixdant 
in the present suit.

5/tiJdWwi V. referred to and distmguished.

T his was a reference by Rav Salieb Dinanath Atin&dm tDalTi,
Joint Second Class Subordinate Judge of Ahmednagar, under 
section 617 of tlie Civil Proced-are Code (Act XIV o! 1882).

Tills was a suit to recover arrears of rent for a isliop. The 
plaintiff alleged that the rent was Rs. 250 per minrnjis while the 
defendant contended that it was Rs. 60. In support of his allega- 
tion  ̂ file plaintiff relied upon the evidence of Ms brother and two 
entries in his handwriting in the books o£ the firm, of which the 
plaintiffs brother and the defendant were partners* To prove

* Civil Reference, No. 40 of 1SS5.
• W i, L. Bom., 8, ■ ■


