
196  INDIAN LAW REPORTS. [vOL. XX

RE¥iS10NAL CIVIL.

Before Bhide I .
BUA DITTA AND OTHERS (Defendants) Petitioners,

Julf 14. versus
SAHIB D IY A L  (P l a in t if f ) Respondent,

Civil Revision No. 588 of 1938.

Indian Succession Act { X X X I X  of 192S), SS- 192— 194, 
209 — Joint Hindu Family property —  Dispute between the 
hfotliers —  Application ■under S. 192 for the protection o f  
property —  Jurisdiction of the Court —  Revision against the 
order of District Judge acting under S. 192 —  W hether com
petent.

The deceased P. was tke manager of a Joint Hindu 
family, consisting of liimself and liis sons, tlie petitioners 
Ibeing liis sons by one wife and the respondent being his son 
by anotlier wife. Tbe respondent alleged tbat tbe petitioners 
bad forcibly seized bis sbare of tbe property and were making 
alienations to bis prejudice, and be, tbereforoj moved tbe 
Court to take action under tbe provisions of ss. 192— 194 of 
tbe Indian Succession Act, wbicb relate to tbe protection of 
tbe property of a deceased person wben tbe succession is in 
dispute. Tbe District Judge issued notice to tbe petitioners 
and appointed a Commissioner to make list of tbe deceased’s 
property. On a petition for revision of tbe order of tbe Dis
trict Judge it was contended tbat no petition for revision was 
competent as tbe order complained of was interlocutory and 
fuxtber under 8. 209 tbe decision of tbe District Judge is final 
and not subject to any appeal or review.

Held (repelling tbe contention), tbat in tbe circumstanoes, 
tbe case was open to revision as tbe Indian Succession Act was 
no bar to a revision and tbe District Judge bad no jurisdictioa 
to take any action under Part Y II of tbe Indian Succession 
Act on tbe very facts alleged in respondent’s petition.

Gorakh Nath v. Bishember Nath (l)f relied VL-pon.
Held further, tbat tbe respondent’s petition must be dii- 

missed as tbe provisions of s. 192 were not applicable becauit-

(1> 66 P. E. 1882 (F. B.).



tlie dispute related to tlie property of a Joint Hindu family 19^6
where property passed by siirvi'vorsliip and not by suecessioB. B trA " 'S m

Sato Koer v. Gopal Sahu (1), relied upon. ,
Revision f  rom the order of Lala M-unski Ram, J)it&

District Judge, Gurdasp-wr, dated 19th May, WSS, 
appointing Mr. A lakh Dhari Pleader as Commissioner.

M e h r  Chand M ahajan and H . E . M ahajan, fo r  
Petitioners.

C. L. A ggahwal and Durga D as J ain , for Res
pondent.

B hide J .— This is a petition for revision of an Bhid* 
order passed by the District Judge, Gurdaspur, iinder 
the provisions of sections 192-194 of the Indian Suc
cession Act relating to the protection of the property 
of a deceased person, when the succession is in dis
pute.,

A  preliminary objection is raised that no petition 
for reTision is competent, as iinder section 209 of the 
Indian Succession Act the decision of the District 
Judge in a siiiiiiiiary proceeding under pa.rt T i l  of the 
Indian Succession Act (which includes sections 192 find 
210) is final and no appeal or review is allowed. But 
the Succession Act does not say that no revision is 
competent. By virtue of section 141 of the Civir,
Procedure Code, the procedure of that Code wouMj, 
in al')sence of a provision, to the contrary, govern these 
proceedings and I do not see why revision should not . 
be competent under section 115 of the Civil Procedure 
Code. It was held by Full Bench of the Pun Jab 
Chief Court in Gorakk Nath v, Bishem her Nath (2), 
with reference to the corresponding provisions of Act 
X I X  of 1841 (which have been now incorporated in 
the Indian Succession Act with some modifications),
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1938 that reYision was competent under section 672 of the 
Procedure Code of 1877 and the reasoning on 

which that decision was based applies to the present 
case also.

Bhidk It was next contended that the order in question
in an interlocutory one, and hence revision is not com
petent. But the contention of the learned counsel for 
the petitioners is that on the very facts alleged in the 
respondent'’s application, the District Judge Jiad no 
jurisdiction to take any action under Part V II  of the 
Indian Succession Act. The learned District Judge 
in issuing notice to the petitioner and appointing a 
commissioner to make a list of the deceased’s property 
has certainly decided that the case came v^ithin the 
purviev  ̂of part V II. If the contention of the learned 
counsel for the petitioners is correct, it will be obviously 
abuse of the processes of Court and waste of time to 
allow these proceedings to continue. In my opinion, the 
learned District Judge’s decision that the case is 
•governed by sections 192-94 of the Indian Succession 
Act is open to revision in the circumstances. It may 
he mentioned here that when the present petitioners 
appeared in the Court below they raised the objection 
as to jurisdiction but the learned District Judge seems 
to have gone on with the proceedings relating to the 
prejDaration of an inventory without considering the 
petitioners’ objection. In doing so, he appears to have 
acted with material irregularity in the exercise of his 
jurisdiction.

According to the respondent Bahib Dyal, the de
ceased Punnu Shah, his father, was the manager of a 
joint Hindu family consisting of himself and his sons. 
The petitioners axe his sons by one wife while the 
respondent is his son by another wife; The respondent 
alleged that the petitioners had forcibly seized his share



of the property and were iiiakmg alienations to his pre- |_ggg
Jiidice and he, therefore, moved the Court to take ——
action under the provisions of sections 192— 94 of the D r™  
Indian Snccession Act. hsAHiu D iy a l ..

It would be clear from the aljove that the dispute Bhibi J. 
related to the propertj’' of a joint Hindu family. In 
the case of such a family, the co-parceners are all en
titled to the possession of the whole of the property 
and no co-parcener has any definite share in the pro
perty. The whole of the family of which Punnu Shah 
was the manager was, therefore, in possession of the 
property and on Punnu Shah’s death, his interest 
merely passed to the other members of the family by 
survivorship. In the circumstances, it seems clear 
that the provisions of section 192 which relate to dis
putes relating to cases of succession and not of sur- 
mmrshif were not applicable (^.f. Sato Koefv.  Go fat 
Salm (1)). The learned counsel for the respondent had 
to concede that sections 192 to 194 will not apply to a  
case where joint Hindu family property passes by sur
vivorship but he contended that the parties were 
governed by the ‘ chundamnd ’ rule of division accord
ing to which the property is divided fei' stirpes and not 
fer cafita and hence the Act applies. But Chunda- 
vand is only a rule of division and will have to be en
forced (if the respondents’ allegation is correct) when 
the property is to be divided. At present, the pro
perty is undivided and the mention of the above rule 
in the petition does not seem to me to affect the ques
tion of j urisdiction. The learned counsel next refer
red to Em y . R af Kns^ Rai (2).
But that ruling only lays down that the Succession 
Act (Property Protection) is not limited in its applica
tion to cases when the dispute arises between persons-
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S a h i b  D i y a l .

1938 each of whom claims title to the entire estate, but it
Bua Ditta also covers a case in which the claim relates to an un-

divided share of the estate of the deceased. That rul
ing, however, relates to a family governed by Dhaya- 

Bhim  J, bhaga rule of succession and a.ccording to that rule 
property does not pass by survivorship.

Lastly, it was urged that the present petitioners 
alleged in their written statement that the property be
longed to Punnu Shah and he had made a will. But 
this was not the respondent’s case and the question 
of jurisdiction must be decided on the allegations made 
by him in his application. On these allegations, it 
seems to me clear that Part V II  of the Indian Succes
sion Act was not applicable to this case.

I accordingly set aside the order of the learned 
District Judge and dismiss respondents’ application 
with costs throughout.

A . N . K .
Petition dismissed^
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