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pilgrims or worshippers and & particular priest, and when such

velationship exists, such pilgrims or worshippers are called the yuj-

mdns, or clients of the priest, whose right to offer and perform the

veligions ceremonies in question for such yajndn hecowmes evgﬁw
sive against vival priests, so far that, under the Hindun law as ap-

plied and followed in this Presidency, if any such yujmdn accepd

‘the religious services of another priest, they must compensate

the priest, whose yayuuins they are, by paying to him a reasovable

fee.”’

Such a wrifts we hold to be a“ right of personal service’” with-
in the meaning of clause (f) of section 266 of the Code of Civil
Procedure (Act XIV of 1882)—Kalee Churn Gir Gosseinv. Bung-
shee Mohun Doss® and Jhwnmun Pandey v. Dincondth Panday®,
The vrittd in guestion is, therefore, protected from attachment.
‘The decree of the lower Appellate Court is confirmed, with costs:

Deeree confirmed.

A(1)25 Cale. W, R. Civ. Rul., 335 (2 18 Cale. W. R, Civ. Rul,, 171.
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-Before My, Justive Birdwood and M. Justice Jurdine.

GANESH BHIKAJI JUVEKAR, (oriewar Prainrirr), APPELLANT, 4.,
BHIKAJI KRISHUNA JUVEXAR, (or1@inar DEreNpaNT), RESPONDENT.#
Fructive—Order of remand—Ciil Procedure Code (XIV of 1882), Secs. 562, B6aut

and 566— A ddition of necezsary paviies not & ground for vemand on a first appeéd.

Where s Court of first appeal remanded » case to the Court of first instance for
the addition of all necesgary parties, and at the same time decided an issue as to
the merits, and it appeared that the Court of first instance had not disposed of
the case ““ on a preliminavy point, so ag to exclude any evidence: of fact which
appeared to the Appellate Court essential to the determination of the rights of
the parties,”

Held, fivst, that, on an appeal from the order of remand, the decision on the
merits, on which the ovrder of remand was not based, was not before the High
Court on appeal ; and, further, that the order of remand wus unsustainahle under
sections 562 and 564 of the Civil Procedure Code {Act XIV of 1882), which are
strictly binding on all Courts of first appeal.

* Appeul No, 5 of 1835,
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The preper conrse for the lewer Appellate Court would have been to join the
parties whem it found to- be necessary, and then te. raise the proper issues as
between the plaintiff and those parties, and, if necessary, to refer the issues to
the Court of first instance for trial under secticn 566.

Tz was an appeal from an order of remand made by G
Jacob, Acting Assistant Judge of Ratuégiri, iz. appeal No. 165
of, 1884, '

The plaintiff, Ganesh Bhikdji, sned his father for the partition

> 2 14
of his one-fifth share in the joint ancesiral property, moveable and

immoveable, of kis father, his three brothers, and himself. After-

the institution of the cuit his father had a son born by his second

wife. The plaintiff did not make any of his brothers. parties to.
the suit. The Court of first instance passed & decree in the plain-.

tiff’s favour, awarding him aone-fifth share of the joint property.
The Appellate Court, finding that sll the recessery parties were not

on the record, reversed the decree, and remanded the case to.

the. Court of first instance for the addition of the necessary par-

ties. Againsh this order-of remand the plaintiff appealed to the.

High Court.
Yashvanrt Visudev Athaiye for appellant.

Geverdhonvdm. Miidhavrdm Tripati for respondent.

Birowoon, J. -—We do not consider the first objection stated, in.
the memorandum of appeal, to the lower Appellate Court’s ordex-
of remand, as that order was not hased cn the Court’s decision.
on the question whether tke plaintiff was entitled to a parti-.

tion of the moveable property, That decision is not, therefore,
really before ns on appeal—Sohanldl v. Aziz-un-nissa Begam®,
The Assistant Judge remanded the case, because all the neces-
gary parties had not been joined. In the Subordinate Judge’s.
{onrs, the objection as to the want of parties does nob seem to
have been formally taken till the case was finally argued, and
wes then only taken as vegards the son of the defendant, who.
was horn after the institution of the suit, The Subordinaie.
Judge did not dispose of the suib “ upon a preliminary point, so.
as to exclude any evidence of fact’ which appeared to the lower
Appellate Court * essential to the determination of the rights of

WL L R,7 AlL, 136,
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1886, the parties,” The order of remand was, therefore, opposed to
" Gawmm  sections 502 and 564 of the Code of Civil Procedure (XIV of 1882),
}’ﬁlf}f{;’; and cannot be sustained— Vithdbdi v. Hashya bin Bendie® and
.y Mudun Moban Poddar v. Bhoggomanto Poddar®, The decision-
Brixigr : A ) - S ,
Krsass  of this Court in Régho Sdlvi v. Bdlkrishne Sakhdrdm®) was,
JOVEEAR, cited to ms as justifying such an order as the lower Appellate
Court bas made in this case; but the order of remand in tha}
case was made by the High Couté on a second appeal, in which
the Court could not deal with the merits under section 565,
which is to be read with sections 562 and 564. Under section
587 of the Code, the provisions of these sectiops apply only to,
second appeals ““as far as may be.”” And cases have frequent-
Iy occurred in which this Court has, in second appeal, remanded
cases for reasons not contemplated in section 562. There can
be 1o question, however, that sections 562 and 564 are strictly
binding on all Courts of first appeal. In the present case, we
think that the proper course for the Assistant Fudge would have
been to join the parties whom he found to be nocessary, and
then to raise the proper issues as between the plaintiff and
those parties, and, if necessary, to refer the issues to the Court
of first instance for trial under section 566—J. P. Wise v.
Ishun Chander Banerjee®,

‘We, therefore, reverse the Assistant Judge's order, and direct,
him to proceed with the appeal with reference to the foregoing
remarks. Costs to be costs iv the cause,

Order reversed and case remanded.

) Printed Judgments for 1883, p. 190, @)1 L. R., 9 Bom, 128.
@ 1. L. R., § Cale,, 923. ) 14 Cale, W. R. Civ, Rul., 380,
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Before Mr. Justice Birdwood and My, Fustice Jardine.

1886 LALU MULJI THAKAR, (onre1vin DEFENDANT), APTELLANT, . KA'SHE-
Fﬁbl.ﬂm.'y 26, BAT a¥p ANOTHER, (ORIGINAL PrLaiNTIFrs), RuEsPoNp ENTS ¥

T Lis pendens—A pplicability of the doctrine to @ Court sale in cxecution of @ decree—
The Code of Cicil Procedure (det VIIT of 1859), Secs. 240, 270, 271 —Effect.
of & decvec obfoined by an attaching creditor ia « suit against successful intér-
venors or claimants,

*Becond Appeal, No, 167 of 1884,



