YOL, X.] BOMBAY SERIES.

APPELLATE CIVIL

Before My, Justice Birdwood and My, Justice Jardine,

GANESH RA'MCHANDRA DA'TE, (orIGINAL PLAINTIFF), APPELLANT,
2. SHANKAR RAMCHANDRA a¥p AN0THER, (0RIGINAL DEPENDANTS),

RESPONDENTS.®
.

Vritti—Liability of « vritti fo attachment and sale in evecution of o decree—Civil
Procedure Code (et XTT of 1882), See. 266— Toluntary conveyanees.

The natuve of an wpddhilpand vritti on the river Godivari at Nasik was stated ta
be as follows:—< The eritliisan hereditary priestly office by virtue of which
certain religious ceremonies are performed on the river Godavari on behalf of
pilgrims who pay fees to the holders of such priestly offices for the performance of
such religious ceremonies at or about the time of their performance. By law and
usage, & certain relationship grows up between certain pilgrims or worshippersanda
particular priest, and when such relationship exists, such pilgrims or worshippers
are called yajmdns, or clients of the priest whose right to offer and perform the
religious ceremonies in question for such yajmuins becomes exclusive against rival
priests, so far that, under the Hindu law as applied and followed in tlis Presideney,
if any such yajmdns accept the religious services of another priest, they must
compensate the priest, whose yajmdns they are, by giving tohim a reasonable
fee.”

Held, that such a writii is a " right of personal service ” within the meaning of
clause (f) of scction 266 of the Code of Civil Procedurs (XIV of 1852), and,
therefore, protected from attachment.

Tr1s was asecond appeal from the decision of H. F. Aston,
Assistant Judge of Ndsik, reversing the decree of Rdo Séheb
K. P. Gadgil, Joint Subordinate Judge at N4sik.

The plaintiff, Ganesh, having obtained a money-decree on the 5th
October, 1881, against Rdmchandra Chintdman, attached, in exe-
cution, the twelve-anna sharve of the judgment-debtor in a yag-
mdan kritye upddhikpand vritt; on the Godévari river. A the
instance of the defendants the wife and son. of Ramchandra
Chintdman, who produced a fdrlhat dated 8th October, 1881,
under which Rémchandra Chintdéman had relinquished his inter-
est in the said writti, the attachment was raised. Therenpon
the plaintiff bronght this suit to obtain a declaration that the
farkhat of the 8th October, 1881, was fraudulent and dishonest,
and that the property attached subsequently to the date of the

* Second Appeal, No, 118 of 1884,
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fdrkhat was lishle to he attached and sold in esecution of his
decree.

The pature of the writti in question was stated to be as
follows :—The vritti is an hereditary priestly office, by virtue of.
which certain religions ceremonies were performed on the
river Goddvari on behalf of pilgrims who paid fees to the holders
of such offices for the performance of the ceremonies at or about
the time of their performance. By law and usage, acertain rela-
tionship grows up between certain pilgrims or worshippers and a
particular priest, and when sach relztionship exists, such pil-
grims or worshippers ave called yajmins, or clients of the priest,
whose right to perform the religious ceremonies in guestion
for such yajmdns becomes exclusive against rival priests, so far
that, under the Hindu law as applied and followed in the Presi-
dency of Bombay, if any such yajmdns accept the religions ser-...
vices of another priest, they must compensate the priest, whose
yajmdns they are, by paying to him a reasonable fee.”

The defence raised was that Rdmchandva Chintdman had, by
the sdrkhat of the 8th October, 1881, relinguished his right to the
vritti, which was now the defendants’ means of support; tha
the vritfi was not liable to be taken in execution ; and that Rdra.
chandra’s debt to plaintiff was not incurred for family necessity.

The Court of first instance having found the farkhat to be ¢
fraudulent and colorable transaction, made with the intention
of protecting the vritti from being taken in execution by the
creditors of Rdmchandra, passed a decree in plaintiff’s favour,
That decree was reversed, oo appeal. As to the férkhat, the
lower Appellate Court found that it was a veal transaction, and
Leld, on the authority of Rijan Herji v. Avdeshir Hormasji®,
that the oritéi in question could not be attached and sold.
That Court also held that the eritti was a right of personal ser-
vice, and, thercfore, exempted by section 266, clause (f), of the
Civil Procedure Code (XIV of 1882) from liability to attachment
and sale in execution of a decree. Against this decigion the
plaintiff preferred a second appeal to the High Court.

Shémedo Vithal for the appellant.

W1 L. R, 4 Bom,, 70.
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Birnwoon, J.:—The Assistant Judge (F.P.) has wrongly held Rx&:ﬁ::gm

N. @ Chanduvdrkar for the respondents.

that his decision on the first issuc tried by him must be governed DiTE
- . . . e N . .
~by the ruling in Rujan Hurji v. Ardeshir Hormasji® and other gy cean
imilar cases : for Vianat; o b hi b RAM-
similar cases ; for the alienation, which the plaintiff songht to ~ =aw

impugn in the present case, was not one purporting to be for a
valvable consideration. It was a voluntary settlement in favour
of a son and wife ; and the question, to be considered with refer-
ence to it, was, whether it was shown from the actual circnm-
stances that the alienatiort was frandulent and necessarily tended
to delay or defeat ereditors: see Story’s Equity Jurisprudence,
Vol. I, see. 365.

The law applicable to such conveyances is discussed in the

following cases, to which the attention of the lower Appellate

- Court may well be dirvected :—Nustr Huswin v. Matd Prasid®;
Gndndbhdi v. O. Srintvasa Pillai® ; and Freeman v. Pope ©,

The Assistant Judge has found that there was a real transfer
to the son and wife, and on that gronnd he rejected the plaintiff's
claim, The question, whether the transfer was intended to be in
fraud of creditors, was not, in consequence of the view taken
by the Assistant Judge of the law applicable to the case, decided
definitely. We do not think it necessary, however, now to send
down an issue on the point, as we are of opinion that the Assist-
ant Judge has rightly decided the second issue in the case; and
that decision is sufficient for the disposal of this appeal. He

~thus describes the wrifél in suit :—“The dispute between the
parties relates to an upddhikpand vritti upon the river Goddvari
at Nésik, and the pleaders of the parties are agreed that such a
eritti iz an hereditary priestly office, in virtue of which certain
religious ceremonies are performed—in the present case, on the
river Goddvari—on behalf of pilgrims to Ndsik, who pay fees to
the holders of such priestly offices for the performance of such
religious ceremonies at or about the time of their performance.

“It was also stated by the pleaders of the parties that, by law
and usage, a certain relationship grows up between certain

M L 1. R, 4 Bom., 70 @) 4 Mad. H. C, Rep., 84,

2L L. R, 2 AlL, 891, 4 L, R, 5 Ch, Ap., 538,

B 2077



1886.

(FANESH
RAMUHANDRA
Dare
kis
SHANEAR
Riu-
THANLRA,

1856.
February 10,

THE INDIAN LAW REPORTS. [VOL. X.

pilgrims or worshippers and & particular priest, and when such

velationship exists, such pilgrims or worshippers are called the yuj-

mdns, or clients of the priest, whose right to offer and perform the

veligions ceremonies in question for such yajndn hecowmes evgﬁw
sive against vival priests, so far that, under the Hindun law as ap-

plied and followed in this Presidency, if any such yujmdn accepd

‘the religious services of another priest, they must compensate

the priest, whose yayuuins they are, by paying to him a reasovable

fee.”’

Such a wrifts we hold to be a“ right of personal service’” with-
in the meaning of clause (f) of section 266 of the Code of Civil
Procedure (Act XIV of 1882)—Kalee Churn Gir Gosseinv. Bung-
shee Mohun Doss® and Jhwnmun Pandey v. Dincondth Panday®,
The vrittd in guestion is, therefore, protected from attachment.
‘The decree of the lower Appellate Court is confirmed, with costs:

Deeree confirmed.

A(1)25 Cale. W, R. Civ. Rul., 335 (2 18 Cale. W. R, Civ. Rul,, 171.

APPELLATE CIVIL.

-Before My, Justive Birdwood and M. Justice Jurdine.

GANESH BHIKAJI JUVEKAR, (oriewar Prainrirr), APPELLANT, 4.,
BHIKAJI KRISHUNA JUVEXAR, (or1@inar DEreNpaNT), RESPONDENT.#
Fructive—Order of remand—Ciil Procedure Code (XIV of 1882), Secs. 562, B6aut

and 566— A ddition of necezsary paviies not & ground for vemand on a first appeéd.

Where s Court of first appeal remanded » case to the Court of first instance for
the addition of all necesgary parties, and at the same time decided an issue as to
the merits, and it appeared that the Court of first instance had not disposed of
the case ““ on a preliminavy point, so ag to exclude any evidence: of fact which
appeared to the Appellate Court essential to the determination of the rights of
the parties,”

Held, fivst, that, on an appeal from the order of remand, the decision on the
merits, on which the ovrder of remand was not based, was not before the High
Court on appeal ; and, further, that the order of remand wus unsustainahle under
sections 562 and 564 of the Civil Procedure Code {Act XIV of 1882), which are
strictly binding on all Courts of first appeal.

* Appeul No, 5 of 1835,



