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T he CROW N— Appellant,
versus

AM AR SINGH— Respondent.
Cffinainal Appeal No. 164 of 1938. ■

Criminal Procedure Code (Act V of 1898), SS. 10 (2), 
337 (i) Proviso —  l^?pr'o ’̂er■ —  Tender of 'pardon hy Addi- 
tional District Magistrate —  Validity of District Magis­
trate in S. 337 (1) whether includes Additional District Magis- 
trate as invested with 'powers under S. 10 {2).

An approver to wliom pardon had been tendered by Mr. 
S, the Additional District Magistrate, was tried and convicted 
for the offence of giving false evidence. He was acquitted by 
the Sessions Judge on the ground {inter alia) that the Addi­
tional District Magistrate was not empowered in law to tender 
a pardon to him and therefore the whole proceeding’s follow­
ing thereupon were void. On the Crown appealing against 
his acquittal it was contended on his behalf that alth-ough. Mr, 
S, was an Additional District Magistrate and as such, had been 
empowered by the Local G-overnment under s. 10 (2) of the 
Criminal Procedure Code to exercise all the powers of a Dis­
trict Magistrate, lie could not be treated as a District Magis­
trate under 8. 337 inasmuch as the words used in s. 337 were 
"  the District Magistrate ”  and not “  a District Magistrate ”  
and therefore ujider the second part of the proviso, Mr. S, 
stood in need of the sanction of the District Magistrate for a 
valid tender of pardon and as no such sanction had been ob­
tained, the pardon could not he legally recognised.

Meld (repelling the contention) that tbe Additional Dis­
trict Magistrate was not in any way affected by tlie proviso 
to section 337 (1) and that he was in his own rig'ht empowered 
under the law to tender a pardon to the accused because when 
the Legislature used the words “  the District Magistrate ’ ■ 
in s. 337 (1) it did not intend to exclude an Additional District 
Magistrate upon whom the ordinary powers of a District 
Magistrate had been conferred under sub-section (2) of s. 10.



Faqir Singh y .  Crown (1), dissented from. 1938

A ff e a l  from the order of Mr. T. D. Bed4, Addi- Cnow 
tional Sessions Judge, LyaUimr, dated 13th Novem- AuAn SrifGH. 
ler, 1937, reversing that of Mr. R. D. Budlmar^
Magistrate, 1st Class, Lyallfur, dated Slst July, 1937,
■and acquitting the resfondent.

M o h a m m a d  M o n ir , Assistant to tlie Advocate- 
General, for Appellant.

C h a m a n  L a l , for Respondent.

Tlie judgment of tlie Court was delivered by—

D in  M o h a m m a d  J.— This is an appeal from the 
order of the Additional Sessions Judge, Lyallpur, ac- 
■quitting Amar Singh who had been convicted by a 
Magistrate, 1st Class, of an offence under section 193,
Indian Penal Code, and sentenced to four years’ 
rigorous imprisonment.

The Additional Sessions Judge has based his de­
cision on the following conclusions

(1) that Lala Sant Ram, Additional District 
Magistrate, was not empowered in law to tender a 
pardon to Amar Singh and consequently the whole 
proceedings following thereupon were void;

(2) that no reasons having been recorded by the 
Additional District Magistrate as required by section 
337 (1-A) of the Criminal Procedure Code, the tender

-of pardon was bad in the eye of the law;
(3) that there was no evidence to show that Amar 

:Singli had ever accepted the pardon;
(4:) that the statement of Amar Singh made 

'before Mr. Allah D M  Khan, Magistrate, was not xe«
<;orded in a free atmosphere; and

(1) I. L. E. (1935) 16 Lai. 594.
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1938 (5) that the statement made before Mr. Allah
The~Chowf Kliaii, Magistrate,, had been made under pressure-

1)- from the police.
A ma-r Singh.

After hearing the Assistant Advocate-General 
for the Crown and Mr. Chaman Lai for Amar Singh, 
we have come to the conclusion that not one of the 
reasons recorded by the Sessions Judge for the ac­
quittal of Amar Singh is sound in law.

We will take the points mentioned above seriatim.

(1) Section 337 (1) lays down that in the case of 
any offence triable exclusively by the High Court or 
Court of Session, the District Magistrate, a Pre­
sidency Magistrate, a Sub-Divisional Magistrate or 
any Magistrate of the first class may, at any stage of 
the investigation or enquiry into, or the trial of the 
offence, tender a pardon to such person on certain 
conditions. In the proviso attached to this sub­
section it is made clear that where the offence is under 
enquiry or trial, no Magistrate of the first class other 
than the District Magistrate shall exercise the power- 
hereby conferred unless he is the Magistrate making 
the enquiry or holding the trial and, where the offence 
is under investigation, no such Magistrate shall 
exercise the said power unless he is a Magistrate' 
having jurisdiction in a place where the offence might 
be enquired into or tried and the sanction of the Dis­
trict Magistrate has been obtained to the exercise  ̂
thereof . The contention raised on behalf of Amar 
Singh which found favour with the Sessions Judge 
was that although ZaZa Sant Earn was an Additionar 
District Magistrate and as such had been empowered 
by the Local Government under section 10 (2) of the* 
Criminal Procedure Code, to exercise all the powers, 
of a District Magistrate under the Code, he could not



be treated as a ‘ District Magistrate under section 1938 
337 inasmuch as the words used in section 337 are Csow  
‘ vthe District Magistrate ” and not “ a District ^  
Magistrate.” It was consequently urged on his be­
half that under the second part of the proviso Lala 
Sant Ram stood in need of the sanction of the District 
Magistrate foi* a valid tender of pardon and that as 
no sanction of the District Magistrate had been ob­
tained by him to the pardon tendered to Amar Singh, 
the pardon could not be legally recognised. This, in 
our view’ , is an erroneous way of interpreting these 
provisions of law. We find, however, that in this 
matter the Sessions Judge is supported hy an autho­
rity of this Court reported as F a q ir  Singh y. Crotun  
(1). The matter before the Division Bench in that 
case had nothing to do with the interpretation of 
section 337 but in the course of his judgment Bliide J. 
made the following observations

It would appear from the proviso to section 
337, Criminal Procedure Code, that when pardon is 
to be tendered during the course of an enquiry or 
trial, it must be tendered by ‘ the District Magis­
trate.’ There is only one District Magistrate for a 
district {vide section 10, Criminal Procedure Code), 
and although the Additional District Magistrate may 
have the powers of a District Magistrate he cannot 
be called ‘ the District Magistrate

Coldstream J. agreed with the judgment of 
Bhide J. Apart from the fact that this is m. Miter 
dictum, we may say with all respect that we have not 
been able to realise on what ground the distinction 
between Vthe ^District Magistrate ’ and 'a  District 
Magistrate  ̂ is based. It is true that section 10 (1)

(1) I. L. R. (1935) 16 Lah. 594.
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1938 lays doivn that in every district outside the Presidency 
i:'H]rCE0WN the Local Government shall appoint a Magis-

trate of the first class, who shall be called the District 
Ajmm- Sik-gh. in  sub-section (2) it is provided that

the Local Government may appoint any Magistrate of 
the first class to be an Additional District Magistrate 
and such Additional District Magistrate shall have 
ail or any of the powers of a District Magistrate, 
under this Code as the Local Government may direct. 
But that does not mean that the District Magistrate 
referred to in suh-section (1 ) is a ■different functionary 
from the District Magistrate referred to in sub­
section (2). In Part V of Schedule III to the Crimi­
nal Procedure Code, the ordinary powers of a Dis- 
rict Magistrate have been specified and these powers 
include ‘ power to tender pardon to ?tn accomplice at 
any stage of a case ' under section 337. Consequently 
sub-section (2) of section 10 refers to the powers of 
a District Magistrate evidently using the term in a 
general sense, and the mere fact that in sub-section
(1), the article “  the has been used before the words 
“  District Magistrate ” does not, in our view, alter 
the situation in any manner. Similarly, when the 
Legislature used the words “ the District Magis­
trate ” in section 337 (1), it did not intend to exclude 
an Additional District Magistrate upon whom the 
ordinary powers of a District Magistrate had been 
conferred under sub-section (2) of section 10. We 
cannot believe that by the use of the'definite article 
before ' District Magistrate ’ in section 337, the Legis­
lature intended to specify the District Magistrate 
appointed as such and not the Additional District 
Magistrate empowered as such. If this were so, the 
whole object of conferring ordinary powers of a Dis­
trict Magistrate including power to tender pardon is
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clearly defeated. There is no meaning in conferring
on a person a poAver which cannot be exercised by tttp. Chowjt

that person. The Sessions Judge has referred to sub-
 ̂^ . "  .  , . , . A m ae  S in g h .

section (3) or section 10 m support oi his coiicinsion, ........
but we are unable to see how that sub-section offers 
any help in that matter. It merely says that for the 
purposes of sections 192, sub-section (1), 407, sub­
section (2) and 528, sub-sections (2) and (3). such 
Additional District Magistrate shall be deemed to be 
subordinate to the District Magistra.te, and inasmuch 
.as those provisions of law deal with special matters 
relating to transfer or withdrawal of cases or a^ppeals 
it is not clear how the subordination of the Additional 
District Magistrate to the District Magistrate men­
tioned in connection therewith deprives the Addi­
tional District Magistrate of the exercise of powers 
*otherv îse conferred upon him under section 10 (2). To 
us this matter appears to be so obvious that it 
requires no further discussion and if once it is held 
that the Additional District Magistrate could act as 
the District Magistrate under section 337, the argu­
ment employed by the Sessions Judge and repeated 
before us by counsel for Amar Singh falls to the 
^ground. We hold, therefore, that the Additional 
District Magistrate was not in any way affected by 
the proviso to section 337 (1) and that he was in his 
■own right empowered under the law to tender a 
pardon to the accused.

(2) Coming now to the matter of recording 
'reasons, we are surprised to find that the Sessions 
>Judge has devoted a substantial part of his judgment 
'to discussing whether the non-compliance with sub­
section (1-A) of section 337 is an illegality oi‘ a mere 
irregularity and whether all the proceedings taken 

subsequent to the pardon thus tendered are vitiated
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1938 Qji tiiat account. Sub-section (1) of section 837 con-
The CaowF templates that a pardon is to be tendered ‘ ' with a

view to obtainino,' the evidence of any person supposed' 
Amab SiirsH. , , .-r . T ^ , .

to have been directly or indirectly concerned in or
privy to the offence ” and in Exhibit F / G ,  which is
the record of the pardon tendered to i\.mar Singh it
is clearly stated that “ in order to connect the accused ,
with the offence of the murder of Mussammat Jamna,
w/o Tara Singh, caste Bhatra of Gobindpura, Police
Station Sadar, Lyallpur, it is essential to make an
approver in this case. I, therefore, tender pardon
under section 337, Criminal Procedure Code, to Amar
Singh, son of Pheru Singh,............... ”  What clearer
reason could be recorded for tendering a pardon to
Amar Singh cannot be imagined and we really fail
to understand why the Sessions Judge in the face of
this document failed to realize that the only thing
required by law to be done had been amply done.

(3) It was contended before the Sessions Judge 
that there was no proof on the record to show that 
Amar Singh had accepted the pardon tendered tO’ 
him. The same argument has been reiterated before 
us; but, in our vietv, it has no force whatever. The 
very fact that Amar Singh appeared before the various 
Magistrates in the capacity of a witness, and not that , 
of an accused person, is a clear indication of the fact 
that he had accepted the pardon tendered to him. So- 
long as the pardon tendered is not accepted the person 
concerned is treated as an accused person in the case’ 
and it is only after it is accepted that he is removed 
from that category and treated as a witness. It is. 
nowhere laid down in the Criminal Procedure Code 
that the acceptance should be in writing or that it. 
should be expressed in any other manner; it is to be' 
gatliered from the circumstances, and there is not̂
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doubt whatever from the circiiinstanees brought on the 1938 
record that the pardon tendered to Aniar Singh had 'Phb Ceowh
been accepted by him. The fact is deposed to hy the ^ /^Sihgh

Additional District Magistrate and his Reader and,
•apart from the circumstantial evidence referred to 
above, this direct evidence is enough to establish con­
clusively that the pardon had been accepted by Amar 
Singh.

(4) and (5). The remaining two points relied 
upon by the Sessions Judge, namely, (a) that the state­
ment of Amar Singh made before Mr. Allah Dad 
Khan Magistrate, had not been recorded in a free at­
mosphere and (d) that it was the result of torture by 
the police are not very material in this case inasmuch 
as the charge against the accused was that he had al­
together denied having made any statement before Mr.
Allah Dad Khan and the factum of a statement having 
been made by a person is quite a different matter from 
what its legal efiect may be on account of the circum­
stances in which it was made. If it were necessary, 
however, to record a finding on this aspect of the case, 
we have no hesitation in holding that no pressure was 
brought to bear upon Amar Singh to make the state­
ment that he made before Mr. Allah Dad Khan and 
that the circumstances in which that statement was 
recorded do not support the conclusion that the state­
ment -was not voluntary or that it was being made at 
the time when ilniar Singh was under any pressure 
from the police.

A  new point was raised before us by Mr. Chaman 
Lai, counsel for Amar Singh, that inasmuch as sub­
section (2) of section 337 contemplates that e\ ery 
person accepting a tender shall ; be examined as a 
witness in the Court of the Magistrate taking cogniz­
ance of the offence and in the subsequent trial, if any,
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1938 no other Magistrate is empowered to record the state-
The~ ^ wn of a person to whom pra’don has been tendered.

'y-, This matter is concluded by authority and need not be
AM.tR Singh , further [see The Croiun v. Parma Nand

m i
C!ounsel for the accused finally urged that the case 

of Amar Singh is not covered by Part I of section 193, 
Indian Penal Code, but falls under Part II  of that 

. section. This again is immaterial as it only affects 
the question of the sentence, and not of the conviction 
of the accused.

It only remains to consider nô v whether the 
charge of perjury has been brought home to the ac­
cused and on that matter we are not in any doubt 
whatever. Lala Sant Ram and his Reader have de­
posed to the effect that Amar Singh v/as tendered a 
pardon which he accepted. Mr. Allah Dad Khan has 
stated that of his own free will and accord Amar 
Singh ma.de a statement before him after he had 
accepted the tender of pardon and it is not disputed 
that his statement recorded by the Committing Magis­
trate on the 3rd September, 1938, is in direct opposi- , 
tion to ■ŵ iat he, had Biade before; Allah Dad Khan. ■ 
Amar Bi&gh’s statement to the effect that no pardon 
had been tendered to liim and that he had accepted none 
and tiist:he had made no statement before Mr. Allah 
Bad Khan, Magistrate, clearly brings his case within 
the purview of section 193 even if his statement before 
Mr. Allah Dad Khcan and the contradictions intro­
duced by him later in the stateraent before the Com-' 
mitting Magistrate are ignored altogether.

Holding, therefore, that the accused has com­
mitted an offence under section 193, Indian Penal
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Code, we set aside the order of the Sessions Judge, 1988
acquitting Aniar Singh, and sentence him to eighteen Chows

months’ rigorous imprisonment from to-da}'.

A .N .K .
A ffe a l  accepted.
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V.
A m.4R SnfGH.

CIVIL REFERENCE*

June 21.

B efore Addison A cting C. J. and Din MoTiammad: J.

M UBARAK ALI— Petitioner, 1938
versus ’

THE COMMISSIONER OE INCOM E-TAX,
LAHORE— Respondent.

Civil Reference No- 7 of 1938.

Indian Incom e-tax A ct (X I  o f 1922)  ̂ SS. 23 (4), 34  —

Incom e escaping assessment —  assessment on the estimate 
arrived at hy Incom e-tax Officer —  H is best judgm ent  —

Material before him  —  ichat is.

Tlie assessee in liis return, for 1934-35 showed his sales 
at Rs.12,000 odd. The Income-tax Officer did not challenge 
the figures, but enhanced the rate of profit. The assessee’s 
appeal from that order failed. In the suhsequent year’s 
assessment the Income-tax Officer was of opinion that the 
assessee’s accounts -were not reliable and it came to light that 
he had ixLTested large sums on immoTeahle property in the 
previous years and those investments could not he explained 
in  the face of the returns siibniitted hy him since the years 
1031-32. The Inconie-tas Officer according-ly issued a notice 
to the assessee under s. 34 for the year 1934-35 and eventually 
raised the figure of sales to Rs.40,000. It was contended on 
behalf of the assessee that the estimate arrived at hy the 
IncoT2).e-tas authorities was not based on any material or 
,evidence-

H e ld ,  (repe]]ing“ the contention) that it cannot be said that 
the estimate arrived at hy the Income-tax Officer was; not based 
on any material inasmuch as he took into consideration noi 
only recent aeauisiiions. hut also the fact tliat Income-ta±


