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LETTERS PATENT APPEAL.

Before Addison Acting C. J. and Din Mohammad J.

SATLIG RAM-BHAGAT RAM (DEFENDANT)
Appellant,
versus
"KISHAN SINGH-SANT RAM (PLAINTIFF)
Respondent.
Letters Patent Appeal No. 49 of 1938.
Civil Procedure Code (4dct V of 1908), Sch. I, paras. 3,
17 — Reference to Arbitration without intervention of Court —
Refusal of arbitrator to act — Agreement to refer to arbitra-
tion containing no provision for nomination of another arbi-

trator — Application to Court for appointment of another
arbitratotor — Court whether competent to make such an
order.

One of the conditions of business between the two firms
was that in case of dispute between them the matfer would
be referred to two arbitrators, one to be nominated by each
party from among the members of the two associations. In
case any party failed to nominate an arbitrator within seven
days of the date when requested to do so, the party making
the request would be entitled to nominate both. On a dispute
arising between the firms, each nominated its own arbitrator.
A draft agreement was drawn up by the plaintiff firm but the
defendant firm refused to sign it and therefore the plaintiff
firm, exercising their right of nominating both the arbitra-
tors, nominated the person already named by the defendant
firm as another arbitrator and referred the matter in dispute
to the arbitration of the two arbitrators so nominated. The
other arbitrator refused to act and the plaintiff firm thersupon
made an application to the Court under paragraph 17 of
Schedule IT to the Code of Civil Procedure for the appoint-
ment of another arbitrator. It was contended by the defendant
firm that, under the circumstances, the Court had no power to
nominate an arbitrator or to refer the matter to arbitration.

Held, that inasmuch as the agreement between the parties
in the present case made no provision for the nomination. of
an arbitrator in case the arbitrator already neminated refused
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1938 to act, the Court had no power to make the agreement opera-

s tive and effectual. Tf the parties to an agreement leave a

%ﬁ?}f ﬁi contingency unprovided for, the Court will not be proceeding

. consistently with the agreement if it makes a provision for

Kisuan SiNGH- guch contingency. The lacuna, if any, is to be filled by the
Saxr R, parties themselves and not by the Court.

Mohan Lal v. Damodar Das (1), Sri Ram v. Sorabji (2),
Narayanappa ~v. Ramachandrappa (3) and Rajani Kanta
EKarati v. Panchanan Karati (4), relied upon.

Balla Pattabhirama v. Seetharama (b) and Jaitum Bi v.
Nabi Saheb (6), referred to.

Fozal Ilahi v. Prag Narain (7) and Jowahir Singh-
Sundar Singh v. Fleming Shaw and Co. (8), distinguished.

Letters Patent Appecl from the judgment of
Bhide J. passed in First Appeal from order No.217
of 1937, on 8th February, 1938, reversing that of
Bakhshi Skiv Charan Singh, Subordina-te Judge, 1st
Class, Amritsar, dated 18th Awgust, 1937, and re-
manding the case to him with the direction that the
application be allowed to be amended as prayed for

by the appellant and then the case be disposed of on
merits.

R. C. Sont and AcrarU Rawm, for Appellant.
Dev Ras Sawnney, for Respondent.

The judgment of the Court was delivered by—

Dix MorAumaD J.—This Letters Patent Appeal
has arisen in the following circumstances :—The firm
Salig Ram-Bhagat Ram of Patiala had dealings in
forward contracts with the firm Kishen Singh-Sant
Ram. One of the conditions of their business was
that in case any dispute arose between them, it would

(1) 71 P. R. 1918. (5) I. L. B. (1894) 17 Mad. 498,
(2) 155 P. R. 1919. (6) (1912) 17 I. C. 389.

(3) I. L. R. (1931) 54 Mad. 469.  (7) L. L. R. (1922) 44 AlL 593.
(4) T L.R.,(1937) 2 Cal. 434, (8) 1937 A. L. R. (Lah.) 851,
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he referred to two members of either of the Produce 1938

Merchants Association or the Traders Association or Sarie Rax-
both. one to he nominated by each party. In case BHAG;‘;T Lexe
any party failed to nominate an arbitrator within szu_.w'Smaa—
seven days of the date when requesied to do o, the ~*¥T R
partv making the request would be entitled to nomi-

nate both. In the case of the arbitrators’ disagree-

ment, they would select an umpive and the award of

the arbitrators or the umpire. as the case may be,

would be binding on both parties. Differences hetween

the two firms arose and according to the plaintift firm,

Kishen Singh-S8ant Ram, they nominated Sundar

Singh as their arbitrator and reguested the defendant

firm, Salig Ram-Bhagat Ram, to nominate an arbi-

trator of their own. This happened on the 9th Juue,

1936. On the 17th July the defendant firm informed

the plaintiff firm that they had nominated one Sohan

Lal. A draft agreement was then drawn up by the

plaintiff irm and was forwarded to the defendant firm

for signature. The defendant firm, however, refused

to sign this agreement and on the 2nd Octoher the

plaintiff firm nominated the same Sohan Lal on behalf

of the defendant firm and referred the matter in dis-

pute to the arbitration of the two arbitrators so

nominated. Sohan Lal refused to act and con-

sequently the plaintiff firm made an application under

paragraph 17 of Schedule IT to the Civil Procedure

‘Code. Various defences were taken by the defendant

firm but at present we are mainly concerned with the

contention of the defendant firm that inasmuch as one

of the arbitrators had refused to act, the Court had no

power to nominate an arbitrator or to refer the matter

to arbitration. The Subordinate Judge, holding on

another issue that the application was not competent,

.dismissed the application remarking at the same time
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1938 that if he had not taken that action, he would have
Qarre Ray. Tound that the Court was competent to nominate
BIMG&T Rax gn arbitrator in place of the one who had refused to

Kismas Sxarn act and refer the matter to the arbitration of the two
Saxt Raxt  arhitrators, one appointed by the plaintiff firm and the-
other by the Court. The plaintiff firm appealed to
this Court and the appeal came for hearing before-
Bhide J. He set aside the judgment of the Court be-
low on the point on which it had been decided against
the plaintiff firm and holding at the same time that
the application could be entertained in spite of the
objection of the defendant firm, he remanded the case-
to the Court below to dispose of it in accordance with
law. Hence this Letters Patent Appeal.

Counsel for the appellant has urged that although
the provisions relating to ‘arbitration in suits’
apply mutatis mutandis to * order of reference on
agreement to refer ’ by virtue of paragraph 19 of
Schedule IT yet in this case no reference could be made
inasmuch as the agreement between the parties did
not contemplate the appointment of an arbitrator in:
case an arbitrator nominated by the party refused to
act and the action of the Court in this respect would
accordingly be inconsistent with, the agreement. In.
support of his contention he referred to Mohan Lal v.
Damodar Das (1) Sri Ram v. Sorabji (2), Naranyanap-
pa v. Ramachandrappa (3) and Rajani Kanta Karati
v. Panchanan Karati (4). In Mohan Lal v. Damodar
Das (1), it was held by a Division Bench composed of
Scott-Smith and leRossingnol, JJ., that an agreement
to refer a matter in dispute to several specified arbi-
trators becomes incapable of performance when one:
of those arbitrators dies, and if such death takes place-

(1) 71 P. R. 1918. ° (3) L. L. R. (1931) 54 Mad. 469.
(2) 155 P. R. 1919. @ I L. R, (1937) 2 Cal. 434.
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before an application is made under paragraph 17, 1938
Schedule IT of the Code of Civil Procedure, this is g6 Raa
sufficient reason for refusing to file the agreement in DBHaGaT Rax
Court. It was further observed that paragraph 19 KISHM\?'SINGEH
only comes into operation when an order of reference SsxT Rax.
has been made under paragraph 17. In Sri Ram v.

Sorabji (1), it was held that under paragraph 17 of

the Second Schedule an agreement to refer to arbitra-

tion may be filed in Court notwithstanding one of the

arbitrators named therein has declined to act if the

agreement makes provision for amother arbitrator

being appointed in place of one declining to act. In
Narayanappa v. Ramachandrappa (2), a Division

Bench, in a case where parties had privately agreed to

vefer their disputes to certain named arbitrators and

to abide by their unanimous decision and one of the

arbitrators had died in the course of arbitration pro-

ceedings and prior to the matter being brought hefore

the Court, held that the agreement became inopera-

tive and came to an end on the death of the arbitrator

inasmuch as it did not contain any provision as to

what chould be done in case any of the arbitrators died

in the course of the arbitration proceedings. The

agreement could not be filed in Court under para-

graph 17, for the Court could not thereafter make an

order of reference in accordance with the agreement

within the meaning of clause (4) of paragraph 17 and
consistently with it within the meaning of paragraph

19 of that Schedule. In Rajani Kania Karati v.

Panchanan Karati (3), it was held by Cunlifie and

Henderson JdJ., that where in a dispute the parties

agree that the dispute should be decided by certain

named persons, the Court is not entitled to appoint

(1) 155 P. R. 1919, 2 I. L. R. (1981) 54 Mad. 468.
(3) I. L. R. (1937) 2 Cal. 434.
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1933 another in the event of one of the arbitrators being
mm—eﬂf{m unable or unwilling to act. Narayanappa v. Rama-
Bracar Rax ¢chandrappa (1) was referred to in this case with ap-

Kism AN'L giver proval.  The learned Judge of this Court has sought
Saxt Ram.  to distinguish these cases on the ground that here no
arbitrators were specified and as they were to be
chosen from among the members of the two Associa-
tions named in the agreement, the Court had full
authority to make a choice from among the persons
so specified and that consequently if it did the action
of the Court would be consistent with the agreement
so as to attract the provisions of paragraph 5 of
Schedule II. We are, however, unable to agree. A
choice had been made under the agreement and speci-
fied persons had been nominated by the parties and
it was only after that choice had been made and that
nomination had taken place that one of the persons
so nominated had refused to act. It cannot be said,
therefore, that no specified person had been named in
the agreement—in fact the draft agreement contains
the names of these two persons—and, in these
‘circamstances, we do not consider that it is possible to
distinguish the present case from the cases mentioned
above.

On behalf of the respondents our attention has
been drawn to Fazal Ilahi v. Prag Narain (2), Balle
Pattabhirama v. Seetharama (3) and Jowahir Singh-
Sundar Singh v. Fleming Shaw & Co. (4). In Fazal
Ilahi v. Prag Narain (2), a Devision Bench of the
Allahabad High Court observed that in the case of a
private arbitrator refusing to act the Court may, on
the application of either party to the reference, make
an order under paragraph 17 and take action under

1) 1. L. R. (1931) 54 Mad. 469.  (3) 1. L. R. (1894) 17 Mad. 498.
@ I :L. R. (1922) 44°A. 523.. . (4) 1937 A. I. R. (Lah.) 851,
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paragraph 5 by appointing a new arbitrator, although
there is no provision to that effect in the deed of agree-
ment. Reference in this case was made to Balln
Pattablhirama v. Seetharama (1) with approval. In
that case the words  so far as they are consistent
with any agreement so filed * were given a wide inter-
pretation and it was remarked that the veasonahle
construction is that the action of the Judge should not
be inconsistent with the agreement if it contains any
special provision on the subject. It is noteworthy,
however, that a Division Bench of the same High
Court in a later case rveported as Jaitum Bi v. Nabl
Sakeb (2) held that where certain matters in dispute
had been referred to three named arbitrators, two of
whom had expressed their unwillingness to act, the
agreement did become inoperative and ineffectual,
imasmuch as it did not contain any provision to ap-
point arbitrators in the place of those unwilling to act.
Jowahir Singh-Sundar Singh v. Fleming Shaw & Co.
(3), so far as we can see, proceeds on different grounds.
These authoriti~s, therefore, can be of no avail in the
present case. ILiven otherwise we are disposed to
think that if parties to an agreement leave a ¢ontin-
gency unprevided for, the Court will not be proceed-
ing consistently with the agreement if it makes a
provision for such contingency. The lacuna, if any,
is to be filled by the parties themselves and not by the
Court and inasmuch as the agreement now hefore us
made no provision for the nomination of an arbitrator
in case any arbitrator already nominated refused to
act, the Court had no power to make the necessary
appointment so as to make the agreement operative
and effectual.

(1) 1. L. R. (1894) 17 Mad. 498, (2) (1912) 17 L. C. 389,
(3) 1937 A. L. R. (T.ah.) 851.

1838
Savie Ranr-
Buacar Rax

7.
Kismaan Singa-
Sant Ran.
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1938 We accordingly accept the appeal, set aside the
Sarre Ray. Order of the learned J udge of- thi.s Court as .Well. as
Bmscat Ram that of the trial Judge and dismiss the application.

sznwv "ginem- L0 view of the peculiar circumstances of 't.he case, how-
SssT Ram.  ever, we leave the parties to bear their own costs

throughout.
4. N. K.
Appeal accepted.
APPELLATE CIVIL.
1938 Before Addison Acting C. J. and Din Mohammad J.
June 21.  JALAL DIN axp anorrER (DEFENDANTS) Appellants,

versSus

HUKAM CHAND (Praintirr) Respondent.
Regular First Appeal No. 31 of 1938.

Punjab Alienation of Land Act (XIII of 1900), SS. 3, 6,
9, 14, 21-A — Alienation of land by an agriculturist to a non-
agriculturist — without sanction of Deputy Commissioner —
Legal effect thereof — Provisions of S. 14 explained — Con-
tract — whether void under S. 65 of the Indian Contract Act

(IX of 1872) — Alienee whether entitled to sue for refund of
money.

The plaintiff purchased some land from J. by a sale-deed
which was registered against the provisions of s. 17 of the
Punjab Alienation of Land Act as both the vendor and the
vendee knew that the vendee was a non-agriculturist and
could not, therefore, purchase land from the vendor who was
an agriculturist. The vendor having moved the proper authori-
ties in the matter, the Deputy Commissioner purporting to
act under s. 14 of the Act converted the sale into a usufruc-
tuary mortgage for 20 years as provided by's. 6 (a) of the Act.
The plaintiff instituted the present suit claiming refund of the
sale price on the ground that, the contract being void, the
vendor was bound to restore the advantage that he had re-
ceived under the trausaction. The trial Court granted him

a decree for Rs.5,000 odd giving him at the same time a lien
on the land for that amount.



