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Nandbhai Horidds.
DIWA'LT, (or1ciNaT DerExpaNt), AvPELLANT, 2. APA'JI GANESH,
(ORIGINAL Praanmiry), ResroNDrsT.®

Land assigred for maintenance of widow with proviso against alicnation—Such

Jand exempt from attachment.

By a deed of assignment the usufruct of certiin land was given to a Hindu
widow for her maintenance, the deed expressly stipulating that the same was
not to be in any way alienated. A jndgment-creditor of the widow cansed

the land to be attached in execution of a money decree, The widow contended

that the land was protected from attachment under section 266 of the Civil
Procedure Code (Act XIV of 1882). Both the lower Courts disallowed the

“widow’s contention, On appeal to the High Court,

Held, reversing the orders of the lower Courts, that, having regard to the
proviso against alienation contained in the deed of agsignment, the usufrue-

‘tnary interest in the land assigned to the widow was one over which she had

no power of disposal, and, consequently, could not be attached and sold in exe-

cution of a money decrec against her.

Ta1s was a second appeal from the decision of H. J. Parsons,

'_Distriet Judge of Théna,

Under an agreement between the appellant, who was a widow,
and her adopted son the usufruct of cevtain land was assigned by
deed to her for her maintenance. The deed expressly stipulated
that the appellant was “ not to mortoane, nnku a gift of, sell or
assign the land in any way to any person.”

#

Subsequently the respondent (plaintiff) obtained a money
decree against the appellant and in execution attached the said
land. . The defendant contended that the land, having heen ag.
signed to her for maintenance, was exempted from attachment
under section 2G6 of the Civil Procedure Code (XIV of 1882),
The Subordinate Judge of Ddhdnu overruled the defendant’s
objection, and ordered that the defendant’s life-interest in the
land should he sold. The defendant appealed to the Distriet

Judge of Thana, who confirmed the order of the Court of frst
instance,

* Second Appeal. No. 430 of 1884,
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The defendant preferred a second apmeal to the High Court.

Yashvant Visudoo Athlye for the appellant :—The land is
protected from attachment under clanse (1) of section 266 of
the Civil Procedure Code (Aet XIV of 1832), the land being seb
apart for maintenance. Besides this, the express proviso in the
deed of assignment precludes the widow from alienating it, she
being given therein a mere usufruct.

Mihddey Ohimndji Apte for the respondent :—The profits of

land assigned to a widow for maintenance is not the same as a.
right to future maintenance within the meaning of clause (7).

of section 266 of the Civil Procedure Code (Act XIV of 1882.)
That the nature of an expectaney or right to future maintenance
is not attachable has been determined in the case of Syud Tuffazal
v. Baghundth Prasdd® followed in Rdindbdv v. Ganesh®. If
“undér the proviso against alienation contained in the deed of as-
signment she could not alienate the land, she had absolute power
over the profits, and, as such, they should be held liable to at-
tachment and sale—arrears of maintenance having been held at-
tachable. A widow can alienate her life-interest-—Amjad AL
v. Moniram Kalita® . A distinction between right to future
maintenance and what has become a definite sum thereof, is
drawn in the case of Musst. Duloon Koonwur v. Sungum Singh®.
J—S;&RGENT, C. J. :—A suit was brought by the appellant against
‘her adopted son, -a minor, and the administrators of his estate to
enforce her claim to maintenance out of the estate of her deceased
‘husband, Vanm4li Vithaldds, This suit was compromised by the
following agreement hetween the parties:—
«1, the opponent, beg to represent as follows :—It is agreed

to assign to the applicant, for her maintenance, the income of:
a field land sufficient to give her an amount of about Rs. 33,
thirty-three, every year, The land issituated at mauje Virathal

Budruk, and is continued in the applicant’s name in the Govern-

ment records, The land isas follows :—(Here follows the descrips

tion of the land), The applicant should take into her posses.

ssion the above-mentioned land and enqu the s@m for her

w7 Beng L. R., 187, o & 1. L. R 12 Calo,, 52,
(?) Printed Judgments for 1876, v, 285, @7 Cale, W. R. Civ. Rul,, 311,
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maintenance, And she should also pay the Government assess-
ment for the land, The applicant is-mot to mortgage, make a
gift of, sell, or assign the said land in any way to any person,
Should the applicant bring about an opportunity of her owner-
ship over the land being terminated, owing to the non-payment
of the Government assessment of the said land, the opponent is
to take the land into his possession, And, then, the applicang
shall have no claim for maintenance, The applicant is not to
live in the house, but to hire at her own expense, or obtain in
any other way, a house and to live in the same, The land which
stands in the name of the applicant is to be transferred to the
name of the minor, From Migh Shudh 1st, Samuat 1939, to the
end of Ashwin in the same year (from 8th February, 1883, to the
end of October, 1883,) Rs. 2-12-0 per month should be paid to the
applicant for her maintenance, And we are to give the land
into the applicant’s possession in the month of Kdirtils in Samwvat
19140, (November, 1883), Aund from that time she is to enjoy
the land. Thus 1t is agreed. The said land is let, this year, to
Dimodar Ganesh, of Arnala, on a vent of 58, fifty-cight, maunds
of paddy. We will recover the rent and pay it over to the
applicant in the month of Kiréik in Samvat 1940 (November
1833) ; and at that time we will deliver over the field to the

_applicant. Thus it is agreed.  An order may be made accord-
“ingly.”

The respondent, who has obtained a money decree against the
appellant, now seeks, in execution of his decree, to sell the in-
terest which the appellant acquired by the above agreement 111/
the field in question. His right to do so, which is disputed I ,gy
the zxppellant must depend upon whether the appellant c\cquhfud
an interest in the land under the ahove agreement, which, q,y
section 266 of the Code of Civil Procedure (Act XIV of 188%3),
is made liable to attachment and exceution.

Now, by the terms of that agreement, the usufruct of the field
was assigned to the appellant for her maintenance. At the same
time it was provided that she should be put into possession in'
the following month of Kdartik in Swnavt 1940 (s

! corresponding
with 1\ove1nbel , 1883), and it was clearly within the contemplation
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of the parties that she should henceforth take the rent for her
maintenance, which it was supposed would give her Rs, 33 a
year after paying the assessment, It was argued for the appel-
lant that the interest in the field, which she thus aequired, having
béen assigned to her for her maintenance, was untransferable,
We agree with the Subordinate Judge in thinking thabt it
“would be difficult to distinguish in this respect between an interest
in land assigned to a widow for her maintenance and the estate

which the widow acquires by inheritance, and which has long’
[ ]

been held to be transferable, However, in the view we take of
the proviso contained in the agreement against alienation, it
becomes unnecessary to determine the question, which, having
regard to the remarks in West and Biihler Hindu Law, p. 254,
caunot be considered to be altogether free from doubt,

The assignment of the usufruct in the present case contains a
proviso that the appellant “should not mortgage, make a gift of,
sell, or assign the said land in any way to any person;’ and we
think that the very general termsin which it is couched, coupled
with the special object for which the appellant was to be put in

possession of the field, show an intention to prevent the a.ppe]-‘

lant’s doing any aet by which any stranger might acquire a right
of any description over the land, and it is plain that by a transfer
6T her own interest the transferec would acquire the right to

enter on the land. The usufructuary interest intended to be :

assigned to the appellant was, therefore, one over which she had
no power of disposal, and, eonsequently, eould not be abtached
and sold in execution of a money decree,

We must, therefore, reverse the orders of the Lower Courts,

and order that the appellant’s interest in the field be not sold,
Appellant to have her costs throughout.

Order reversed,

345

1886,

DIWALI

'3
Ariiz
(GAKESH.



