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three months’ rigorous imprisonment. He had, how-
ever, served six weeks and came out of jail last April.
We think that instead of sending him back to jail he
should pay a fine of Rs.100 or in default undergo
one month's rigorous imprisonment. His license will
also be suspended for one year commencing from the
13th of March, 1939.
4. N. K.

APPELLATE CIVIL.
Before Youny C. J. and Tek Chand J.
GURDIT SINGH anp orHERS—(DEFNEDANTS) Ap-
pellants,
Dersus
COMMITTEE OF MANAGEMENT, GURDWARA
NAVIN PADSHAHI—(PramTirr) Respondent.

Regulay First Appeal No. 48 of 193%.

Stkh Gurdwaras Act (VIIT of 1925), SS. &, 6, 7, 8, 10,
11, 12, 14, 16, 25-A and 99 — Use of the word ** shall *’ in
S. 89 — Whether directory or imperative — Resolution passed
at g meeting without seven days’ notice — where all the
members present — Validity of — Omission of S. 7 in 8. 14
(7) — Legal effect thereof — Jurisdiction of Tribunal under
S. 25-A.

A petition was originally filed under s. 7 of the Sikh
Gurdwaras Act claiming that the Gurdwara Navin Padshahi
in meura Bichhuana was a Sikh Gurdwara, a list of pro-
perty uader s, 7 (2) of the Act being attached to the petition,
which the petitioners claimed to belong to the Gurdwara.
Two petitions, one under s. 8 and another under s. 10 of the
Act, were received by the Government disputing plaintiff’s
claim. TIn the first it was decided that the institution was
a Sikh Gurdwara, in the second that the property in dis-
pute belonged to the Gurdwara. The present suit was in-
stituted by the Committee of Management of the Gurdwara
through its President under s, 25-A of the Act for possession

of property in dispute and was decided by the Tribunal in
plaintiff's favour, :
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It was contended on behalf of the defendant () that the
President was not competent to institute the suit as seven
days’ notice for the meeting, in which he was authorized io
sue, was not given as required by section 99 and, therefore,
the resolution passed in the meeting was null and void; (i)
that the suit was not governed by s. 26-A, as s. 7 is omittad
in 8. 14 () of the Act and therefore, the questions arising
mm petitions under s. 7 are at no time before the Tribunal
for decision.

Held, (repelling both contentions)—

(f) that the provisions of s. 99 of the Act are directory
and not imperative, that the fact that all the members of
the Committée were present when the resolution was passed,
made the resolution in accordance with law and the absence
of notice, under the circwnstances, did not vifiate if;

(i) that taking into consideration the provisions of the
Act as a whole, and more specially ss. 10 (1) and 12, the
Tribunal was competent to decide that the property included
in the list attached to the petition under s. 7 in the case, be-
longed to the Gurdwara in question.

Shiromani Gurdwara Puarbandhal Committee v. Jagat
Ram (1), dissented from.

First appeal from the decree of Stkh Gurdwaras
Tribunal, Lahore, dated 11th November, 1938, order-
ing that the defendant do put the plaintiff in posses-
sion of the property mentioned in the claim.

BracaT SiveH, for Appellants.

NARINDAR SiveH and HarnAM SiNeH, Wasu, for
Respondent.

The judgment of the Court was delivered by—

Young C, J.—This is a first appeal from a deci-
sion of the Sikh Gurdwaras Tribunal in a suit under
section 25-A of the Sikh Gurdwaras Act by the Gurd-
wara of Bichhuana for possession of the gurdwara
buildings and certain land belonging to the gurdwara.

(1) I. L. R. (1935) 16 Lah. 968.
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The suit was brought by the Committee of Manage-
ment of the Gurdwara of Bichhuana through its Presi-
dent Sardur Ajit Singh. The Tribunal framed three
issues :—

1. Whether Ajit Singh has heen fully autho-
rised to institute the case against the
defendants?

Whether the plaintiff is entitled to posses-
sion under section 25-A‘*

Lo

.
N

3. To what compensation, if any, are the de-
fendants entitled?

The Tribunal decided that Ajit Singh was autho-
rised to institute the suit; that the plaintiff was entitl-
ed to a decree for possession of the property in dispute
and that there was no evidence ¢f any improvements
which would entitle the defendants to compensation.
Against this decision the defendants appeal.

A petition was originally filed under section 7 of
‘the Sikh Gurdwaras Act, daiming that the institu-
‘tion known as the Gurdwara Nawin Padshahi in
Bichhuana was a Sikh Gurdwara. Under Section 7
«(2) of the Act a list of property was attached to the
petition which the petitioners claimed to belong to the
‘Gurdwara. Two petitions were received by Govern-
ment disputing the plaintiff’s claim, one under section
8 of the Act and another under section 10. The
first petition was decided in July, 1932, and in that
petition it was decided that the institution was a Sikh
‘Gurdwara. The petition under section 10 was
‘decided by the Tribunal on the 10th of November,
1933. In that petition it was decided, on an issue
‘properly framed, that the property in dispute belonged
to the Sikh Gurdwara. The present proceedings
under section 25-A were then instituted. v
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In this appeal Sardar Bhagat Singh, on behalf
of the appellants has pressed two points : firstly, that
the President of the Gurdwara, i.e., Sardar Ajit
Singh, had not been authorised to institute the suit,
and secondly, that the suit was not governed by
section 25-A, in that the Tribunal mentioned above,
which decided that the property belonged to the Gur-
dwara, had no jurisdiction under the Act to try or
decide any such issne. The question of improvements,
and therefore, compensation to the defendants, was
not pressed.

The objection that Serdar Ajit Singh was not
authorised to bring the suit was based upon section
99 of the Sikh Gurdwaras Act. That section enacts
that a meeting of the Committee shall be called by the
President by seven days’ notice in writing. It was
agreed (7) that a meeting of the Committee was neces-
sary in order to authorise any person to bring the suit,.
(%) that no such seven days’ notice was in fact given,.
‘and (i77) that in fact all the memhers of the Committee:
were present at the meeting. Tt was argued by Sardar
Bhagat Singh that the meeting not having been:
properly convened under the provisions of the Act, the:
resolution passed by that Committee, authorising
Sardar Ajit Singh to bring the suit was therefore null
and void.

The question whether mandatory enactments
ought to be construed to be directory only or obligat-
ory, depends upon the general scope and object of the-
statute to be construed and these are the guides upon
which a Court can decide whether the provisions are
directory or imperative. It is thug that the intention
of the legislature can he determined. Thé use of the
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word, - shall * does not necessarily imply that a parti-
cular provision is imperative. In Culdow v. Pizell
(1), ulso reported in 46 L. J. C. P. 541 at page 543,
Lord Campbell, Lord Chancellor, remarked that the
distinction between statutes creating public duties
and these conferring private rights is that in general
the provisions of the former are directory and of the
latter imperative and that in the absence of an express
provision the intention of the legislature is to be ascer-
tained by weighing the consequences of holding a
statute to he divectory or imperative. In this case the
Comumittee met together. They were concerned with
public duties and not with private rights. It would
appear to have been meticulous, almost amounting to
absurdity, for the Committee having all met to issue
orders for seven days’ notice to be given in writing to
each of those members then present, to abandon
the meeting and hold it again after the expiration of
seven days after each of them had received the notice
in writing. We are satisfied on a consideration of
the Sikh Gurdwaras Act as a whole, that the purpose
of section 99 is to ensure that all members of the Com-
mittee had notice of any meeting, and under the cir-
cumstances of this case as given above that it was un-
necessary to have issued notice under section 99 and
that section 99 is directory and not imperative. The
fact that all the members of the Committee were pre-
sent when the resolution appointing Sardar Ajit
Singh to conduct the suit was passed, makes the
resolution in accordance with law. e

With regard to the second point raised by counsel,

1t is necessary to look at the provisions of the Sikh
Gurdwaras Act. Under Section 7 “ any fifty or move

(1)-(1877) C, P. D, 562 at 566.
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B

Sikh worshippers of a gurdwara * * may
forward to the Provincial Government * % % g
petition praying to have the gurdware declared to be
a Sikh Gurdwara.”” Under section 7 (2) the petition
shall be accompanied by a list of all rights, titles or
interests in immovable properties situated in the
Punjab, which the petitioners claim to belong, within
their knowledge to the gurdwara. Under section 7 (3)
the Provincial Government is empowered thereafter
to publish the petition and the accompanying list by
notification in every district in which any of the im-
movable properties mentioned in the list is situated.
Under section 7 (4) the Provincial Government must
also send by registered post a notice of the claim to any
right, title or interest included in the list to each of
the persons named therein as being in possession of
such right, title or interest. Under section 8 certain
persons, mentioned therein, may forward a petition
claiming that the gurdwara is not a Sikh Gurdwara.
Under section 10 any person may forward a petition
claiming a right, title or interest in any property in-
cluded in the list published under section 7. If no
claim is forwarded, the Government may publish a
notification under section 10 (3) specifying the rights,
titles, or interests in any properties in respect of
which no such claim has been made. Under section
12 of the Act the Provincial Government has power
to direct the constitution of a tribunal for the pur-
pose of deciding claims made in aecordance with the
provisions of this Act. TUnder section 14 the Provin-
cial Government shall forward to the tribunal all peti-
tions received by it under the provisions of sections 5,
6, 8, 10 or 11, and the tribunal shall dispose of such
petitions by order in accordance with the provisions
of this Act. Under section 16 (1) it is provided that
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if in any proceeding before a tribunal it is disputed
that a gurdwara should or should not be declared to be
a Sikh Gurdwara, the tribunal shall, before enquiring
into any other matter relating to the said gurdwars,
decide whether it should or should not be declared a
Sikh Gurdwara. Under section 25-A it is provided
that “ when it has been decided under the provisions
of this Act that a right, title or interest in immovable
property belongs to a notified Sikh Gurdwara, or any
person, the Committee of the gurdwara concerned, or
the person in whose favour the declaration has been
made. may, within a period of one year from the date
of the decision or the date of the constitution of the
Committee, whichever is later, institute a suit hefore
the tribunal claiming to be awarded possession of the
right. title or interest in the immovable property in
question as against the parties to the previous peti-
tion, and the tribunal shall * * * pass a decree for
possession accordingly *’. This latter provision was
inserted in the Act at a later stage in order to give a
successful claimant before the tribunal a short and
easy method of getting pessession of the property
declared to be his.

It has been argued by Serder Bhagat Singh that
the question of the right, title or interest of the
gurdwara to the property in dispute cannot, by the
Nikh Gurdwaras Act, be placed before the tribunal and
~that, therefore, the tribunal has no jurisdiction to
decide whether the property belongs to the Sikh Gur-
dwara or not. This argument is based npon section
14 (7) set forth above. It is argued that the Provin-
cial Government has only to forward to the tribunal
the petitions received by it under the provisions of
Sections 5, 6, ], 10 or 11: that the petition under
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section 7 is omitted, and that therefore the questions
arising in petitions under section 7 are at no time be-
fore the tribunal and therefore the matters raised in
section 7 cannot be decided by the tribunal.

If this were the provision, it would appear to us
that the whole purpose of the Act, which was to pro-
vide a convenient and easy method of deciding disputes
relating to gurdwaras, would be defeated, and section
95-A would be without meaning as regards the Com-
mittee of Management of a Gurdwara. We think,
however, that on a proper consideration of all the
sections alluded to above it is clear that the Sikh Gur-
dwaras Tribunal set up hy section 12 has authority to
decide a petition under section 7, when a counter-
petition under sections 8 or 10 has been filed and for-
warded to the Tribunal. Tt is to be noted that under
section 12 the tribunal is expressly constituted for the
vurpose of deciding claims made in accordance with
the provisions of this Aet. It is not constituted
merely to decide matters arising in petitions received
by it from the Provincial Government under sections
5, 6, 8, 10 or 11, in accordance with section 14 (1).
These latter petitions are received by the Government
and forwarded by them for decision, but the petition
under section 7 is a claim and is also before the
tribunal, when under section 10 (1) a counter-petition
is forwarded to it for disposal; because under section
10 (1) the petition forwarded under this latter section
is based upon a right, title or interest in any property
included in the list attached to the petition forwarded
to Government under section 7. The provisions of
section 12 are-also pezfectly clear. The tribunal is
set up for the purpose of demdmg all claims made,
and a claim under section 7 in connection with the
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property said to belong to the gurdwara is a claim in
aceordance with the provisions of the Sikh Gurdwaras
Act. Further section 25-A in plain words recognises
the right of the tribunal to pass a decree for posse.ss%on
in favour of any person in whose favour a declaration
has been made.

Taking, therefore, the provisions of the Sikh
Gurdwaras Act as a whole, we have no hesitation in
deciding that there is no foundation for the argument
that the Tribunal had no jurisdiction to decide that
the property included in the list attached to the peti-
tion under section 7 in this case helonged fo the
(Gurdwara Bichhuana.

The appellants here relied upon a decision of
Monroe and Currie JJ. in a case  Shiromant Gurd-
wara Parbandhal Committee v. Jagat Ram and others
(1) . In that case there was no issue framed as to
the claim of the gurdwara that the property belonged
to it. A petition had been filed under section 10, but
that had been withdrawn.. It was.clear, therefore,
that it would have been impossible for the Tribunal in

that case to have decided that the property belonged

to the gurdwara. The learned Judges, however, in
their judgment decided—althongh it was wholly un-
Tecessary to the decision of that case—that there was
no jurisdiction in the Tribunal to hear and decide such
a claim. The remarks of the learned Judges wers,

therefore, obiter and are not binding upon us. - In any

-event we would respectfully disagree with the decision
of that Bench on this point. That decision was based

‘on the omission in section 14 of the Act of any allusion

to section 7. As we have pointed out ahove, however,
in our opinion, the claim under section ¥ (2) would he

(1) L. L. R. (1935) 18 Lah. 958.
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hefore the Tribunal in any petition filed under section
10, and if an issue was framed upon the point and the-
Court decided that issue, their decision would be, in
our opinion, within their jurisdiction. The judisdic-
tiem of the Tribunal is not confined to a decision of
the petitions received by it under section 14. That
section is not exhaustive. Tts jurisdiction is, under
section 12. to decide all claims made in accordance

with the provisions of the Sikh Gurdwaras Act.
For these reasons, therefore, we must dismiss this:
appeal with costs.

4. K.C.
Appeal dismissed.

APPELLATE CiVIL.
Before Tek Chand and Abdul Rashid JJT.

GHULAM MOHAMMAD (DrreNDANT) Appellant,.
versus
RAJESHWAR (Praintirr) Respondent.
Regular Fiyst Appeal No.5 of 1039.

Mortgage — with possession — Mortgagor taking mort-
naged. property on rent and stipulating to make up deficiency

in interest ~— Default in payment of rent — Whether
mortgagor can plead limitation — Compound interest at 9
per cent per annum with six monthly rests — Whether

excessive under Punjab Relief of Indebtedness Act (VII of
1934) — Interest payabls at stipulated rate from date of suit
to date of redemption.

The mortgage in suit was with possession buf on the-
date of the mortgage the mortgagor took the morigaged
property on lease from the mortgagee executing rent deeds
in his favour. It was stipulated that the mortgagee was
not responsible if property remained unoccupied or rent was:
not recovered. The mortgagor undertook, in all circum-
stances, to be liable to make good the deficiency in the in-
terest. The deed further provided that compound interest:
was to be paid on the principal sum secured at 9 per cent..



