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In the first place, it is not clear that any trust property was
left to be administered after tho debts were paid ; and until that
is ascertnined, I doubt if any question, beyond one of mere
account, can be raised. In the second place, no breach of trust
is alleged on the pleadings, and no order could be made in the
suit as it stands, charging any default against the trustee. It
thus becomes, not a suit for the purpose of recovering trust pro-
perty, but only a suit for an account against an executor or his

representative. Such a suib, Mr. Starling argues, comes within

section 120 of the second schedule, and is barred in six years.

"The six years have already elapsed, and to admit the suit now
would be tantamount to a suspension of the operation of section
120 while the Commissioner ascertains by an account, (1) whe-
ther there was any trust money, and (2) whether there was any
breach of trust sufficient to charge the estate of the deceased
executor. Section 10 could hardly have been intended to cover
such a suit. '

I hold, therefore, that section 10 does not apply. That being
so, section 120 of the second schedule becomes applicable ; and as
Pestonji died in 1876, and this suit was instituted in 1884, this
suit is barrved.

* The suit must be dismissed with costs, inclnding costs of de
benc issue.
’ Suit dismissed.

ORIGINAL CIVIL.

Defore 8ir Charles Surgent, Ax., C’/ciaf Justiee, wid Mr. Justice Scott.
DEVEA'BAY, (or1GINaL Prarntirr), AprprLiane, ¢ JEFFERSON, BHA’I-
SHANKAR AND DINSHA’, REsroNDENTS. ¥

Costs—N ait friend—Administration sust— Unnecessury suit— Liability of next friend
Jor costa— Adoption of suit by plaintiff—Costs of solicitor of next friend where suit
wnnecessary—Solicitor’s lien on estate recovered or preserved by suit—Preservation
of estate from, future vish— 4 ppointment of receiver— Insane sxecutriu.
The plaintiff, who was a minor, sued by her next friend (her husband) for the
administration of her father, Purshotam Rémji. The defendants inthe suit wero
the plaintif’s mother, Ninbdi, who was the widow andexecutrix of Purshotam

# Suit No, 875 of 1880,
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Rémji, and one Burjorji, who liad heen appointed by Néubéi to act for her during
Jefabsence on pilgrimage. The plaint alleged that Ninbii was insane and unfiy to
manage the estate, and that Burjorji was mismanaging and wasting it, A re-
veiver was appointed shortly after the filing of the suit. At the hearing the
suit was dismissed as against Burjorji, and the Conrt ordered that his costs
should be paid by the plaintiff's next friend, being of opinion that he was the veal
actor in the suit, and that it would be unfair to make the plaintiff’s estate bear
the costs of proceedings in which she had no real voice. The Court was further
of opinion that at the time the suit was filed, Ninbdi was not of unsonund mind,
but that she had subsequently become insane. The usnal accounts were ordered
to he taken as against Nénbal, The vesult of taking these accounts was thag
her administration of the estate as executrix was found to be unimpeachable,
and in December, 1883, the Court made an order directing that the next friend
should pay the costs of the infant plaintiff. The next friend became insolvent,
and his solicitors (the respondents) obtained an order from the Judge in chambers
that the receiver should pay their costs out of the estate in his hands. The
plaintiff appealed. The respondents contended that the plaintiff had adopted
the suit, and that they had a lien for their costs—at any rate so far as they were

incurred for the recovery and preservation of the estate.

Held, that the respondents were not entitled to be paid out of the estate.
The plaintiff had done no overt act signifying her adoption of the suit, and the
fact that she remained pagsive was consistent with her disapproval of it, as the
decree’ did not. immediately affect her, or require her to take action until the
death of her mother Nanbdi.

Held, also, that the property in the haunds of the receiver could not be held to
have heen recovered hy means of the suit, as it appeaved that the investments
were of n perfectly legitimate nature ; that there was no cause for alarm with
respect to the safety of the property, and that the suif, so far as it wag baged on
alleged danger to the estate, was quite uncalled for. '

It was argued for the respondents that the appointment of a receiver preserved
the estate from future visk arising from the fact that the executrix Ndnbai was of
unsonnd mind,

Held, that the mere fact that the appointmexit of a receiver would preserve the
estate from a possible danger in the future, conld nob ning the case within the
ordinary rule as to solicitor’s lien,

ApeEAL against an order made in chambers by Bayley, 4., on

the 7th May, 1885, directing that the costs of the respondents, |

who were the solicitors to the next friend of the plaintiff, should,

when taxed, be paid by the receiver out of the plaintifi’s estate.
The sait was filed in Aungust, 1880, by the plaintiff, Devkabsi,

a minor, by her next friend and husband, Mdvji Sivji, for the

administration of the estate of her fatber; Purshotam Remji, who
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died in January, 1877. The respondents, Messrs. Jefferson, Bhdi-
shankar and Dinsh4, were the plaintiff’s solicitors. Thedefendants’
in the suit were the plaintiff’s mother, Ndnbdi, who was executrix
of Parshotam Rdmji's will, and one Burjorji Pallonji. The plaint
alleged that Ndnbai was of unsound mind and unfit to administer
the estate ; that she had gone on a pilgrimage and had appointed
the second defendant, Burjorji, to act for her during her absence ;
that he had, nccordingly, taken possession of the property,and was
mismanaging and wasting 1. The plaint prayed for administra-
tion by the Court with the usnalaccounts and inquiries and for an
injunction and receiver. A receiver was appointed shortly after
the filing of the suit.

The suit came on for hearing hefore West, J. He was of
opinion that Nénbdi was of sound mind at the date of the filing of
the sunit, but had since become insane. He dismissed the suit, asto
the second defendant, with costs to be paid by the next friend,
Mavii ; and as to Ndnbdi, he divected certain accounts to be taken.
He made the following order as to costs i—

“ Mdvji Sivji bronght the suit, not upon any well-considered
or reasonabls supposition of advantage to the nominal plaintiff,
Devkébdi ; she was made amere stalking horse by him,—prompted
probably, as regards Burjorji, by other members of the family.
Nanbdino doubt at first supported Mavji, or those who were
about her did so, but the rule nist was granted on Mévjil's mo- :
tion, and the expenses were not necessarily and materially added.
to by Nénbal’s course through all that time, no donbt, hostile to
Burjorji. It seems probable at this time and #ill she became
insane she was under the influence of hier relatives, and cventually
on the 4th July, 1881, she filed & written statement, submitting to
the account, and not alleging misconduct against Barjorji. '

“As she sald what she thought essential it is to be taken
that she did not charge Burjorji, and his costs were caused by
the condnet of Mavji, It would be unfair to make the estate of
the belpless Devkibdi lo bear the costs of proceedings in which
she had no real voice; and albeit M4vji may be insolvent, I must.
give Burjorji his costs against Mdvji alone: so also those of
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‘?J);éybgii subsequent to the first day of hearing. The costs of thab 1586,

ziy will depend on the account which I divect tu e taken.” DEvRiBiT
The usual accounts were crdered to be taken as against Nén- TeyrhsoN,

bdi. Her accounts as executrix were found to be in perfect sﬁ%ﬁu

order, and in December, 1883, the Court made an order directing 4% Devsnd.

that the next friend should pay the costs of the infant plaintiff.

The next friend having become insolvent, his solicitors, the res-
pondents, sought to recover costs from the plaintiff’s estate, and
on the 7th May, 1835, obtained an order that the receiver appoint.
ed in the suit should pay them their costs when ascertained by
the taxing officer. From that order the plaintiff appealed.

Long and Jardine for the appellant:—No property has been
recovered or preserved by this snit. West, J., thonght the suib

_unnecessary—DBaile v.Baile®.

\ﬂ[(wpheo'son for the respondents :—The properby has been pre-
served by the appointment of a receiver. Nanbdi, the execntrix,
is ingane. NAanbdi not having disavowed the suit must be taken

“to have adopted it—Civil Procedure Code (XIV of 1882), secs.
450 and 452; Baile v. Baile®; Daniell’s  Chancery Practice,
Vol. 11, pp. 1985, 1987, -

Sargewr, CJ.:—This is an appeal against an order made in
chambers by Mr. Justice Bayley whereby he referved it fo the
taxing officer to ascertain the costs which had been properly
ineurred by Messrs. Jefferson, Bhdishankar and Dinshd in Suit

\No. 875 of 1880 for the preservation of the property, the subject-
matter of the suit; and directed that the receiver appointed in
the suit should pay out of the moneys in his hands the amount
of such costs and also the costs of the said Messrs. Jefferson,
Bhéishankar and Dinshd and of the plaintiff, of and incidental
to the summons upon which the order was made.

Suit No. 875 of 1880, referred to in the order, was filed by the
plaintiff, Devlcdbdi, a minor, daughter of one Purshotam Rdmji
who died in 1877, by her next friend and lusband, Thaker
Maévii Sivji, against Ninbdi, the widow of Purshotam Rémji-and

- executriz_appointed by his will, who had obtained probate, and.

® LR, 13 Eq., 497,
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also agninst one Burjorji Pallonji, alleging that, previously to her

husban@’s death, Ndnbdi was of wealk intellect, and that since iy
death she had become much worse, and was at the date of the
suib of nnsonnd mind and quite unfit to adwinister the estate ;

that, soun after obtaining probate, Ndnbdiwent on a pilgrimage,
and before doing so had executed a power of attorney authoriz-
ing the second defendant, Burjorji Pallonji, to act for her in the

management of the estate during her absence; that the second

defendant, Burjorji, accordingly took possession of the estate and
grossly mismanaged it, and that there was great danger of the

estate being wasted and made away with. The plaint prayed (1)

for the adwministration of the estate by this Court, with the nsual

accounts and inquiries; (2) that the defendants should account
for their mismanagemont and account for losses ; (3) for an injunc-

tion and the appointment of a receiver.

The suit came on for hearing before Mr. Justice West in 1881.
In his judgment that learned Judge expressed an opinion that, at
the time the suit was filed, Nanhdi was not of unsound mind, but
admitted that she had since become so. He further lLeld that
no case whatever of mismanagement had been proved against
the second defendant; and as against him he dismissed the suit,
and ordered that his costs should e paid by the plaintiff’s next
friend, who he considered wax the real actor in the suit, the
plaintiff having no real voice in the matter. As against Nanlai
in her character of exceutrix” an ordinary administration docree
was passed, directing the usual administration accounts to be-
taken. The result of taking those accounts was that Niubdi’s
administration of the estate was found to be in perfect order;
and in December, 1883, West, J., ovdered that the next friend
should pay the costs of the infant plaintiff, by which must have
been meant that he should not have his costs out of the estate
of the testator. The next friend having become insolvent,
Messrs. Jefferson, Bhdishankar and Dinshd now seek to have
their costs paid oub of moneys in the hands of the recoivor
appoiuted fu the suit, on the groand that they have a lien on
that fund for their costs, or ab any rate so far s they werve
incurred for the recovery or preservation of the fund. It was
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also urged that the appointment of_a receiver, owing to Nénbai’s
'vamg gone out of her mind, was beneficial to the estate, and
entitled them to have their costs out of the estate.

It is to be borne in mind that the solicitor’s lieu in the High
Courts of India is governed exclusively by the law as it existed
in Bnglish Courts before the passing of 23 and 24 Vic., cap.
127, by which that lien was very much extended. By that law
the solicitor had a licn for his costs on any funds or sum of
mouey recovered for, or which became payable to, his client in
the suit—sce Morgan on Costs. It was contended that Messrs.
Jetterson, Bhaishankar and Dinshd must be deemed to have been
employed by the infant Devkabdi, because she had adopted the
suib. Bubt it was admitted that Devkdbdi had done no overt
act, as was the case in Buaile v. Baile®, siguifying adoption; and
‘that it was ouly to be inferred from her remaining perfectly
pussive. Her maintaining that attitude, however, was quite as
cousistent with her disapproval of the suit ; as the decree in no
way immediately affected her, or requived her to take action of
any sovb until the death of her mother. Buf, in any case, the
fand iu the hands of the veceiver cannot, in our opinion, be held
to have been recovered by meaus of the suib, as ib clearly results
both from the proceedings in the suit and the judgment of the
learned Judge who tried the case, that the investments were of

- perfectly legitimate nature and gave rise to no alarm whatever
for the safety of the funds, as was indeed shown by the facility

“with which they were got in by the receiver ; and that the suit,
$0 far as it was based upon alleged danger to the estate, was
quite uncalled for.

But it was said that the suib, vegarded as a simple administras
tion suit, and the appointment of a receiver in the suit preserved
the fund in Court from future risk avising from Nénbdi’s nu-
soundness of mind. This is an argument which undoubtedly
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might have been, and, for aught we know, was, addressed to the

Judge who tried the case, and who might, if he had thought it
right to do so, have directed that thé next friend should have

M) L, B, 18 Eq., 407
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hig costs incidental to the suit, as an administration suit, out Qf
the estate, but who as a matter of fact directed that he should”
pay all the minor’s costs, Le., the costs incurred by himself as
next friend, out of his own packet. But the mere fact, that
the appointwent of a receiver in the suit would preserve the
fund now in Court from a possible danger in the future, cannot
certainly bring it within the ordinary rule as to the solicitor’s
lien, even if it could, which we much doubt, by the existence of
the word “ preserved ” which is introduced into the English Act
23 and 24 Vi, cap. 127. In Duile v. BaildD, where the lien
was allowed, the rents due to the estate were considered to be
in actual danger of being lost when the suit was brought. In
Pinkerton v. Bastor® it was held thut, as the administration suit
biad resulted in nothing, the solicitor was not entitled to a lien.
We must, therefore, discharge the order with costs on Messra.
Jefferson, Bhdishankar and Dinshd throughout.
Order reversed.

0 L. R, 13 Eq., 497. @ L R.; 16 Xq., 490,

REVISIONAL CRIMINAL.

Before My, Justice Birdwood and MMr. Justice Jardine,
QUEEN-EMPRESS v. PIR MAHOMED. #

Indicn Penal Code (det XLV of 1860), Secs, 71, 193, 211—Concurrent seuleices
w~Criminal Procedure Code (det X of 1882), See. 35— Enhancement of senlence.
Where the accused, who was a head constable, was found guilty of making a

false charge under section 211, and of giving [alse evidence under section 193 of the

Indian Penal Code (XLV of 1860), and the Sessions Judge passed sentences of three

months’ simple imprisonment for each offence, and, taking into consideration the

accused’s past conduet, directed that the sentences should run concurrently,

Held, that the sentences were inadequate and illegal,

Accordingly, the sentences were enhanced to three months’ rigorous imprison.
ment for cach offence ; and as the two offences were distinet, the High Cowrt
directed, under section 35 of the Criminal Procedure Code (X of 1882), one sentence
to commence after the expiration of the other,

Queen v, Abdool Azee:(D) followed.

o * No. 188 of 1885,

A 7 Cale. W, B, Cr, Rul,, 59,



