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SHRIMA TI SHIV DEVI a n d  o t h e r s  ( D e f e n d a n t s )

Appellants,
versus

NAUHARIA EAM (P laintiff) (
J Respondents.

MELA RAM ( D e f e n d a n t )  (
Regular First Appeal No. 12 of 1939-

Indian Succession Act ( X X X I X  of 192S) — Testator — 
Legatee not surviving him — Legacy to lapse unless testator 
■provided to the contrary/

Held, tliat wlien a legatee does not survive the testator, 
the legacy does not take effect and must lapse and form part 
of the residue of the testator’s property unless the testator in
tended that it should go to some other person.

That a testator can prevent a legacy from lapsing* but 
in order to do that he must do two things; he must clearly ex
clude lapse and he must clearly indicate who is to take in 
-case the legatee should die in his life-time.

Browne v. Hope (I), relied upon.

First appeal from the decree of Chaudhri Tirath 
Das, Sehgal, Subordinate Judge , 1st Class, Lahore, 
dated 29th November, 1938, granting the plaintiff a 
■declaration.

J. G. Sethi and M. L. Sethi, for Appellants.
Mehr Chand Mahajan, Hem Raj Mahajan and 

Khushx Ram Khanna, for Respondents.

The Judgment of the Court was delivered by—
Y oung G. J.—This is a first appeal from the 

'decree granted by the learned Sobordinate Judge, j&rst 
-class, at Lahore.

(1) L. R. 14 Eq[alty Oiaes 343.
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1939 Nauliria Ram obtained a decree against Mela 
Earn. A sliop and a, Iioiise aJleged to belong to Mela 
Earn were aivtaclied in execnition of tlie decree. Three 
sisters of MeUx Eani lodged an objection and were- 
successful. Naiihria Ram, decree-bolder, therefore, 
bj'oiight this suit for a declaration, under Order 21, 
rule 63, Civil Procedure Code, that Mela Ram, de
fendant, tlie owner of the shop and house and 
that they were liable to attacliiiient. The defendants, 
pleaded that the sltop and bouse belonged to their- 
father Amar Nâ tli and tba-t lie bad made a will 
leaving the ])i'operty to them. Tlie,y further pleaded 
that there was a, partition between the defendant Mela. 
Ra:m and bis fatlier and that in the partition the shop 
and hc»use fell to the share of their father. Various 
issues were f ramed and tlie learned Judge came to the 
conclusion, that the will was valid, that there had been 
a partition but that, on. the intei’pretation of the will, 
only three-fourths of the estate pa.ssed to the 
daughters, and one-fourth of the est.a.te which has been 
left to the wife of the testator bnt who prc-de(;eased' 
him lapsed and, therefore, fell into residue, and Mela 
Ram was the owner of this one-fourth of the testate.

In appeal here only one question ha-s been argued 
and that is the question of the construction of the will. 
The important portions of the will are a-s follows :—

After my death, my wife Mussammat Goman 
and my daughters, Shib Devi, widow of 
Dr. Devi Das, Bibi Ramon, wife of Rikhi 
Ram and Bibi Kanso, wife of Panna Lai, 
shall be treated as owners of the entire- 
property I leave. It is stipulated that my 
aforesaid wife shall, during her life-time, 
herself realize the entire rent or income of"
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the entire property, left by me, and spend 
it as she likes but that after her death my 
aforesaid daughters shall bring my pro
perty of every description into their use 
and occupation as owners and possessors
in equal shares...........................My wife and
daughters shall, like myself, be competent 
to alienate the property left by me in any 
way.

It appears to us, after a careful consideration of 
this document and after hearing counsel, that the 
only true construction of the will is that the testator 
left his estate to his wife and three daughters in equal 
shares, that is, each would possess a quarter of his 
estate on his death, but that during the life-time of 
the wife she would have the usufruct of the whole 
estate and it would be only after the wife’s death that 
the three daughters would get the full benefit of the 
estate. The last words quoted clearly show that the 
testator did actually bequeath to his wife ownership 
of one-fourth of the estate. The wife having died in 
the life-time of the testator, it is clear that this 
legacy would lapse. Section 105 of the Indian Succes
sion Act is as follows

If the legatee does not survive the testator, 
the legacy cannot take effect, but shaJl lapse 
and form part of the residue of the testa
tor’s property, unless it appears by the will 
that the testator intended that it should go 
to some other person.”

The whole point in this case is in the last words 
of the sentence “ unless it appears by the will that 
the testator intended that it should go to some other 
person. ’ ’ The meaning of the term ‘ ‘ lapse ' ’ has been
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1939 dealt with in Browne v. Hofe  (1). There the Vice- 
Chancellor said:—

“ It is, I think, quite clear that a testator may 
prevent a legacy from lapsing : but the 
authorities show that in order to do that, 
he must do two things: he must, in clear 
words, exclude lapse; and he must clearly 
indicate who is to talce in case the legatee 
should die in his life-time.”

It is perfectly clear in the will which we have to 
construe, that there is no clear exclusion. The testa
tor obviously never contemplated the death of either 
his wife or any of his three daughters in his life
time. He had contemplated his own death and that 
was all. Equally, there is no indication as to who 
was to take in case a legatee shoidd die in his life-time. 
It is clear therefore that the bequest to the wife lapses.

While it is perfectly cleai* that the testator did 
everything he could to exclude his son Mela Ram from 
his will he has, through events over which he had no 
control, not been able to exclude Mela Ram to the 
extent of one-fourth of his estate.

The decision of the lower Court in this connection 
is, in our opinion, correct on the proper construction 
of the will, and this appeal is dismissed with costs.

A. K.

Appeal dismissed.

(I) (1872 L, R. 14 Equity Cusps 343.


