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fully heen given by Keshav, notwithstanding anything in the
certificate.

Niévdyan Ganesh Chanddvdrkar for the plaintiff :—The bond
was obtained in the plaintif’s name alone, and his elder brother
was not a party to it The right to sue on the bond, thercfore,
belonged to the minor plaintiff : see Kkodabuz v. Budree Narain®,
The fact that & minor is for a time represented by a guardian
does not remove his disability : see Ananthardmé Ayyan v.
Karuppanan®. This suit is within time, being brought within
three years from the date of the plaintifl’s attaining his majority.

There was no appearance for the defendant.

SARGENT, C. J. :—As Keshav (plaintiff’s brother)was not a party
o the hond, section 8 of the Limitation Act XV of 1877 has no
application. The bond was passed to the plaintiff’ alone by his,
mother as guardian; and the right of action accrued to hia on
the 8th July, 1873. Being then a minor, time did not begin to
run until he attained his majority on the 11th March, 1882.
The suit is, in our opinion, theretfore, not harred.,

M LL R, 7 Cale, 137. ® 1 L, B, 4 Mad., 119,
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Rejore My, Justice Seott.

SHAPURJT NOWROJI POCHAJT, Pramvtier, » BHIKA'LIT,
DereNpaNs '
Limitoiion det XV of 1877, Sce. Y0~Bapiess trist—A dministration suit—Farecus
{or—=Suit for aw account against an executor or lis representative.

R, died in 1865, leaving a will of which his nephews P. and 8, were the exeen-
tors. His will provided that after payment of all debts, &e., the residue of his
property should remain in the hands of the executors, who were  to waintain the
family in the same manner as I nsed to maintain the family in my house.”
After the death of hoth the executors the residue was to he apportioned among
the children of his nephews in equal shares. On the death of the testator, P, -
took possession of the estate, and died on the 10th J: anuary, 1876. S. remained
passive until the 27th August, 1884, when he took out probate of R.’s will,. On the
23rd Jannavy, 1885, he filed the present suit against the defendant as widow !\le

administratrix of P., praying for an account of the estate of R. that had come to

“Buit, No, 22 of 1885.
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the hdlldb of P, and also for an account of the estate of P, The plaintiff

aeoiifonded that Rs estate came iuto the hands of P. as a trustee ; that the
suit was to vecover the property for the purpnses of the trust, and that section 10
of the Limitation Act (XV of 1877) applied. The defendant alleged that a1l the
moneys-belonging to R.’s estate, which had come. into the hands of P,, had
been expended in paying R.'s debts, and that there was no residue left for the
purposes of the trusts of the will, and she contended that the suit was harred by
limitation.

Held, that the suit was barred by article 120 of Schedule IT of the Limitation
Act XV of 1877, being primarily not & suit to follow trust property in the hands
of & representative of a frustee, but really to ascertain whether any trust remained
to be administered after the testator’s debts and funeral expenses had been paid,
No breach of trust was alleged. The suit was merely for an account against the
executor or his representative, To such a suit section 10 of the Limitation Act
XV of 1877 does not apply.

Trr defendant wag sued as widow and administratriz of one

P\Piesbonji Nowroji Pochdji, who died on 10th January, 1876.

The said Pestonji Nowroji Poch4ji and the plaintiff were the
executors of one Ratanji Pestonji Poch4ji, who died on the Sth
November, 1865, leaving a will dated 31st October, 1850. By his
said will he appointed the said two persons his executors, and
begqueathed to them the residue of his estate, after payment of all
debts and charges, upon the trusts therein declared.

The plaint alleged that after the said testator’s death the
said Pestonji Nowroji Pochdji took possession of all the tes.
tator’s estate, part of which consisted of alarge sum standing
to the credit of the testator in the books of the firm of Cursetji
Nusserwanji Cdmdé & Co., in which firm the said Pestonji
Nowroji Pochdji was a partuer; that, subsequently, the said
Pestonji Nowroji Pochéji in his lifetime drew from time to time
large sums of money from the moneys so deposited in the said
§rm, but never rendered any account of the sums thus come
into his hands, or of any other moneys belonging to the estate of
the said testator. :

Pestonji Nowroji Pochaji died, as above sbated, on the 101;11
January, 1876, and the defendant, his widow, obtained letters of
admmmtratxon to his estate on the 15th September, 1876

The plamtﬂf alleged that he had frequently called on the said
Pestonti Nowroii Pochdii in his lifetime, and sfter hiz death
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upon the defendant, to account for the management of the testa-

tor's estate, but no account had been rendered. The plaintiff *
further stated that a large sum was duoe to the estate of the
testator by the estate of the said Pestonji Nowroji.

On the 27th August, 1884, the plaintiff obtained probate of the
will of the testator. The plaintiff prayed that the defendant
might be ordered to account for the property of the testator come
to the hands of Peston]i Nowroji Pochdji, or of the defendant as
his administratrix, and that the estate of the said Pestonji Nowroji
Pochdji might be administered by the Court.

In her written statement the defendant (among other defences)
pleaded that the suit wus barred. At the hearing only the issue
raised upon this ples was decided.

Fearran (with him Macpherson) for the plaintiff:—The suit is
not barred. The case comes within section 10 of the Limitetion
Act XV 0£1877. Pestonji was a trustee for the present plaintitf,
who wag the only other devisee under the testator's will. The
property was vested in Pestonji for the purpose of proving the
will. Defendant admits that her hushand received money belong-
ing to testator’s estate.

- Starting (with him Lapy) for the defendant :—This i3 a suit
for an account of money. [t is not a suit to follow any specific
property in the hands of Pestonji, which can now be followed in
the hands of the defendant as his administratvix— Saroda Pershad
Chattopadhyes v. Brojo Nduth Bhuttdehdrjee® 5 Anund Moye Dabi
v. Grish Chunder Myti®, 4

Scort, J.:—In this case one Ratanji died in 1805, leaving a will
in which he made his nephews, Pestonji, (the defendant’s late
hushand), and Shépurji, the plaintiff, his executors ; and the provi-
sion of the will, with which I am now concernsed, runs as fol-
lows i~

“ After the settlement of all my claims, debts and expenses,
whatever residue of my property there may be left as a surplus,.
shall rvemain in the possession of the two persons, my above-.

" named execntorg, and with the interest thereof they are to main-

M I L, &, 5 Cale., 910. M1 LR, 7 Cale., 772,
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tain the family in the same manner as I used to maintain the
amily m my house.” And then further on the will says :—

“The same residue shall remain in the possession of both my
above-mentioned executors during their lives, and after the life-
time of both the said executors the residue shall be apportioned
amongst the children of my nephews in equal shares.”

Pestonji entered into possession of the estate, which included
Rs. 6,400 in the hands of Cursetji NusserwAnji Cdmé & Co.
Pestonji died on the 10th of January, 1876. Shdpurji, the present
plaintiff and co-executor, took no steps until the 27th of Angust,
1884, when he took out probate of Ratanji’s will. Then on the
23rd of January, 1885, he filed this suit, praying for an account
of the moneys of the estate of Ratanji that came into the hands
of Pestonji, and also for an account of the estate of Pestonji.
The widow of Pestonji defends the suit, and pleads, first, that the
suit is barred by lapse of time. She admits the facts I have
above stated, bub says that Pestonji expended the Rs. 6,400 and
a large additional sum in payment of the debts of the testabor
and his funeral and other expenses  She further says that, if the
claim to au account is not barred, she is willing that it should be
taken. The sole question I have, therefore, to cons1dex is, whe~
ther this suib is barred.

As eight years had elapsed since the death of Pestonji before.
the suit was filed, the claim clearly is barved, unless it cowmes
within section 10 of the Limitation Act XV of 1877, which lays
down special rules of limitation as regards express trusts.

It iz admitted that the first execubor received cerfain pro-
perty, and the plaintiff’s right as co-execubor is clear to insist on
an account from Pestonji, or, after Pestonji’s death, from his

representatives, provided he has done so indue time, = At the same

time, it must be remembered that the suit is not for a bwawh of
trust,. but only for an account. The real question of dzﬁiculty 18,
whether the plaintiff has forfeited his right fo an account by
delay.  That depends on the further question whether thele was
specific property in the hands of Pestonji, and whether this suit
is for the purpose of following in his hands or in the hands
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of his representatives such property. There was admittedly
specific property, and the terms of the will also show a specific
purpose to which that property was to be applied, a purpose
specified by the testator. Upon this basis the plaintiff argnes as
follows ==

«The trust money came into the hands of Pestonji, the trustee ;
he has died worth considerable property. Ile has rendered no
accourt of how he disposed of the trust money. 1 am entitled
to have an account. As asking for the account is for the pur-
pose of recovering the property for the trusts in question, I am
following it in the hauds of the representatives of the trustee,
Therefore my suit comes within section 10, and is not barred.”

The defendant, on the other hand, replies that some money
did come into the hands of the trustee, but it has been properly
applied in paying the debis of the testator. There was no
residue to form the trust, and no trust was, therefore, ever founded.
Consequently section 10 does not apply.

In considering which contention is the right one, I must bear
in mind the terms of the will, by which it is ordered that the
estate should first be applied to the payment of debts, and the
residue only was to be formed into a trust fund. It is necessary,
therefore, fivst, to ascertain whether there was any residue. The
defendant says there was not, and that is the point in issue in the
present case.

This suib is, therefore, not a suit primarily to follow trust
property in the hands of representatives, but really to ascertain
whether any trust remained to be adwministered after the testator’s
debts and fuueral expenses had been liguidated. It must be
borne in mind that the suit does not charge any breach of trust ;
it merely claims an account for the administration of the testator’s
estate. I find it difficult to say that such a claim comes within
section 10 of Act XV of 1877. That sectionis as follows :=—No
suit against a person in whom property has become vested in trust
for any specific purpose, or against his representatives for the
purpose of following in his or their hands such property, shall be
barred by any length of time.” The Privy Couneil in Balwant Bdo
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Bishwant Chondra Chor v. Purun Mal Chaube® has interpreted
the expression “for the purpose of following in his or their hands
such property.” Their Lordships say that it means ““for the
purpose of recovering the property for the trnsts in guestion;
that when property is used for some purpose other than the
proper purpose of the frusts in question, it may be recovered,
without any bar of time, from the hands of the persons indicated
in the section.”

Mr. Farran urged with much force, that the present suit,
though ostensibly for an account, had for its primary object the
charging of the estate of the executor Pestonji with the trusts
of the will; and that as he admittedly received trust money, and
no evidence is offered to show that it has all been properly ex-
pended, this is a suit to follow property within the meaning of
“gection 10.

But I find that the Calcutta High Court has already decided
such o suit, as the present one is, not to he within section 10
~Sareda Pershad Chattopadhya v. Birojo Nith Bhuttdchdriee®,

White, J., says: “To claim the benefit of section 10, the suit
against the trustee must, amongst other things, be for the pur-
pose of following the trust property in his hands. The present
suit has no such object. It is plain that its object is not to
recover any property in specie, bub to have an account of the
defendant’s stewardship, which means an account of the money
recewed and disbursed by the defendant on the plaintift’s
behalf and to be paid any balance which may be found due by
him on taking accounts. I think, therefore, that the learned
Judge is in error in holding that the suit falls under the descrip-
tion of suits mentioned in section 10.”

This was a decision of White and Maclean, JJ.,, and it is
followed by Macdonell and Field, Jd., in Jibunti Nwﬂz Khdn v,
Shib Ndth Chuckerbutt 13,

Sitting as a Judge of first instance, I think, I onght to follow
this roling, especiallv as there are verv sirone arguments in
favour of it

@ L. R, 10 Ind. Ap., 9. . ‘@ L L. B, 5 Calc,, 910,
® L L, R., § Calc,, 819,
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In the first place, it is not clear that any trust property was
left to be administered after tho debts were paid ; and until that
is ascertnined, I doubt if any question, beyond one of mere
account, can be raised. In the second place, no breach of trust
is alleged on the pleadings, and no order could be made in the
suit as it stands, charging any default against the trustee. It
thus becomes, not a suit for the purpose of recovering trust pro-
perty, but only a suit for an account against an executor or his

representative. Such a suib, Mr. Starling argues, comes within

section 120 of the second schedule, and is barred in six years.

"The six years have already elapsed, and to admit the suit now
would be tantamount to a suspension of the operation of section
120 while the Commissioner ascertains by an account, (1) whe-
ther there was any trust money, and (2) whether there was any
breach of trust sufficient to charge the estate of the deceased
executor. Section 10 could hardly have been intended to cover
such a suit. '

I hold, therefore, that section 10 does not apply. That being
so, section 120 of the second schedule becomes applicable ; and as
Pestonji died in 1876, and this suit was instituted in 1884, this
suit is barrved.

* The suit must be dismissed with costs, inclnding costs of de
benc issue.
’ Suit dismissed.

ORIGINAL CIVIL.

Defore 8ir Charles Surgent, Ax., C’/ciaf Justiee, wid Mr. Justice Scott.
DEVEA'BAY, (or1GINaL Prarntirr), AprprLiane, ¢ JEFFERSON, BHA’I-
SHANKAR AND DINSHA’, REsroNDENTS. ¥

Costs—N ait friend—Administration sust— Unnecessury suit— Liability of next friend
Jor costa— Adoption of suit by plaintiff—Costs of solicitor of next friend where suit
wnnecessary—Solicitor’s lien on estate recovered or preserved by suit—Preservation
of estate from, future vish— 4 ppointment of receiver— Insane sxecutriu.
The plaintiff, who was a minor, sued by her next friend (her husband) for the
administration of her father, Purshotam Rémji. The defendants inthe suit wero
the plaintif’s mother, Ninbdi, who was the widow andexecutrix of Purshotam

# Suit No, 875 of 1880,



