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Before Sir Charles Saigent, Kt., Chief Justice, and Ar. Justice Birduwood,

VA'SUDEV BA'LERISHNA, (0r1GINAL PLAINTIFEY), APPELLANT, o SA'LU-

BA'T, winow or SA'KHO BALLA'L, s5p AYoTHER, (0RIGINAL DEFEND.

ANTs), RESPONDENTS ¥
Appeal—4 ppellani— Addition of party—~Cicil Procedure Code (et XTIV o5 1882),

Secs, 32 wnd 582.

There is no power in the Code of Civil Procedure (Act XIV of 1882) to
make a party io the suib a co-appellant, Sections 32 and 582 of the Code give
to an Appellate Court power only to strike out the name ol a party, or to direct
new parties to he added to the snit, whether as plaintifis or defendants,

THIS was a second appeal from the decision of ¥. H. Moscardi,
Assistant Judge of Théna, reversing, on remand, the decree of
the Subordinate Judge of Pen.

The plaintiff sued the respondents, Sdlubdi and her adopted son,
Krishndrdv Sakhdram, upon a mortgage executed by the former
alone on the 7th of Deccmber, 1863,

S4lubdi denied the exceution of the mortgage bond,  Krishnde-
rav did not appear.

The Subordinate Judge found the bond prov‘ad, and allowed

the plaintiff’s claim,

Salubdi alone appealed ab first, and Krishndrdv afterwards ape

phed to the Distriet Court to join him as a co-appe}}ant and hig

@pphcatlon was granted. At the hearing of the appeal, Mr. G E
¢, Crawford, the Assistant Judge, was of opinion that Knshnamv
ought not to have been joined as “co-appellant, and found the
wortgage not proved, and that Silubdl had uno authority t0
exeeute it.  He rejected the plaintif’s claim.

Tn second appeal the decree of the Assistant Judge was ve-
versed, aud the cause remanded for a new trial.

. On retrial by Mz, E. H. Moscardi he zmeul with Mr Orawfold :

.that Krishnérdv should not have been joined as co~appellant, but
held that the mortgage bond was pmved - He; however, went
into the question as to whether it was exceuted under legay

“hocessity, and he held that it was not, and that, therefore, no one
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was bound by it, except the widow, Salubdi. He also, therefore,
rejected the plaintitt’s claim. -

The plaintift appealed to the High Court.

Ménekshi Jeldngivshii Taleydrkhan for the appellant —Both
Mr. Crawford and Mr. Moscardi held that Krishndvdv should
not have heen joined as a co-appellant with Salubdi. Mr. Mos-
cardi having held that the mortgage bond was executed by Sélu-
béi, he ought to have at once awarded the claim, for she could
not say she was not authorized to execute it. Ie ought to have
disregarded the existence of Kyishndrdv as a co-appellant, and not
tohave gone into any question as to the legal necessity, which he
alone could properly raise.

Vishnw Irishne Bhdtvadekar for the respondents:—Krishndriv
was rightly wmade an appellant—Ranjit Singh v. Sheo Prasid
Rim®.  The plaintift’ conld not suceceed on the strength of an
alicnation by a Hindu widow, unless he proved that the aliena-
tion was made for the purposes which the Hindu law recognized
as necessary—Lhe Collector of Mosulipatuin v. Cavely Venkote
Narwinapal®®; Dhonde  Riémchandre v, Bilkrishne  Govind
Nagoekar®,

sarcent, G J,—This was a suit by a mortgagee on a bond
passed by the first defendant, Slubii, widow of one Sdlkho Ballsl,
against the mortgagor and the sccond defendant, who isa son
adopted by the widow subsequent to the date of the mortgage.
The sccond defeudant did not appear or defend the suit at tUE
hearing. The Subordinate Judge found the bond proved ; and
as no evidence was given to show that the widow had nob
authority tomortgage the land, he passed judgment in Septemlﬁer,
1878, for the plaintiff,

Defendant No. 1 appealed in January, 1879, and the sccond
defendant applied to be joined as appellant on 10th February,
1879, which application was granted by the District Judge.
This decree was veversed by the Assistant Judge, Mr. Crawford,
on the ground that the bond was not proved ; but, on special
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appeal to this Court, the case was sent back for retrial, in order
that the plaintifi’s books might be taken into consideration in
deteymining as to the execution of the bond. The Assistant Judge
ultimately found the mortgage-bond, sued on, proved, and also
that the defendant No. 2 could not be joined as co-appellant, and
remanded the case to have three issues proved .—the first, as to
the source from which the mortgage property came to the widow ;
second, whether the widow mortgaged for a lawful purpose, sup-
posing the land to have been her husband’s ; third, whether defend-
ant No. 2 had heen adopted by her or her husband previously to
the execution of the bond. No further evidence was given before
the Subordinate Judge, and he found that the land was ac-
quired by inheritance from her husband, and also the other two
isswes in the negative. The Assistant Judge, on the case being
returned, found that the mortgage was executed without lawful
neeessity, and reversed the decree’ of the Subordinate Judge, and
rejected the plaintiff’s claim.

We agree with both the Assistant Judges, that there is no power
in the Code to make a party to the suit a co-appellant. The
power given to the appeal Court, by combining sections 32 and
582 of the Code of Civil Procedure (Act XIV of 1882), would
be to strike out the name of a party, or to direct new parties to
be added to the suit, whether as plaintiffs or defendants.  Where
the words “plaintiff,” “defendant” and “suit” are intended, as in

Chapter XXI, toiunclude “appellant,” “respondent” and “appeal,”

_the Code expressly provides for it. Bub if the second defendant
was improperly made a co-appellant, as the widow herself could
not take the objection that her own mortgage-deed was passed
without authority, the vesult of the appeal by the widow alone
rested entirely upon the question whether the deed was proved,
and that having been found in the affirmative, the Assistant
Judge should have confirmed the decree of the Subordinate
Judge. ‘ ‘ Ll B

Decree reversed and decree of Subordinate Judge restored,
Plaintifi’s costs in this Court and the lower Appélla,te Court to be
paid by the first defendant. The second defenddnt to pay his

~own costs in the two appeal Courts.
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