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of the Limitation Act XV of1877. That article, however, appheq
only to compensation for tortious acts independent of contract,™
Whereas here, if the first defendant is to he made liable to make
compensation, it must he on the ground that, under the cireum-
stances, he iz bound hy the eontract of sale, as was the ease in
Frdangi Besangi Dustur v. Hormagji Pestonji Frdmji®, where the
judgment-creditor was held responsible to the purchaser for the
deseription in the proclamation. As three years had not elapsed
since the eonfirmation of the sale when the present suit was
hrought, it was not, viewed as one for compensation, havred ; hug
the elaim for compensation cannot, we think, be sustained. The
property offered for sale was, we think, sufficiently identified by
the deseription as “ Survey No. 204, Pot No. 3, containing 24%
gunthds,” and the boundaries, so far as they were inaccurate on
the novth and west, may be properly regarded as“ falsa demon- <
stratio”®  Moreover, it is impossible to suppose that the plaintiff,
who lived close by the lots in question and actually purchased
the lot, Survey No. 294, Pot No. 4, described in the proclamation
by the same houndaries as Pot No. 3 in another name on the
following day, was not aware that the boundaries included the
two lots when he purchased on 17th November, 1877.  We must,
therefore, confirmn the decree, with costs.

Deerec confirmed.
0 1, L. R, 2 Bom,, 258, -

APPELLATE CIVIL,

Before Siv Charles Sargenty, Kb, Chicf Tus¢ice, and Mr, Justice Birdiwood.
KISANDAS BUDHMAL, Prawtoer, v P HALPIN, Derexpant ¥
Jurisdiction-—-Suct qqadist G soldicr. —A)//lJ Aeci (blt!f 44 and 45 Vie,, eap.b8) af

1881, Ser, 44 Prozu-a—-l}:'m/lzofe. .
A sulh for recovery of a debt w:ll lie in a Civil Court 'lgamsb a ‘301(1101' in Her
Majeaty’s service up to judgment, under proviso to section 144 of the /mny
Act (Stat. 44 and 45 Vie., cap. 58), however small may be the amount of the

debt. - The question, whether the defendant is a aoldlor or not, arises only Whené
the plaintiff seeks to execute his decree. -

* Civil Reference. No, 15 of 1885,
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Tars was a veference by Rédv Babddur M. G Rinale, Julge
of the Court of Small Causes at Poona, under section 617 of the
Civil Procedure Code (Act XIV of 1882).

The reference for the purposes of the report was stated as
follows
* In this cuse the suiv was brought for the recovery of money
due on a Fhate aecount, and the sum elaimed is BRs. 75. The
defendant was deseribed in the plaint ag My P. Halpin, Sub-
Conductor, Ordnance Department. Defendant pleaded that lLe
was & soldier of Her Majesty’s Regular Forces, and that, as such,
no Civil Court had any jurisdiction to issue process against him,
as the debt claimed did not exceed £30. Defendant further, on
being examined as a witness on his own hehalf, stated that he
_was a probationary sub-conductor, and not an officer; that he
was subjeet to military law ; that he got no civil allowance ; that
Govermuent provided him with clothing and vesidence ; and that,
though detached from the Royal Artillery Regiment, on the
strength of which his name was horne, he was still & soldier, and
could not leave the service when he desived to do so.  Defendant
cited seetion 144 of the Army Aci, of 1881, in support of the ex-
cuuption elaimed by him, and scetion 190 to show thatf, though
sub-conducbor, he was entitled to claim the excmption allowed
to soldiers.
“The plaintiff, on the other hand, contended that, being sub-
-J{Ollﬂtlﬁt(}l‘, the defendant wasnot a soldier under seetion 190, and,
further, that the exemption under scetion 144 Jdid not har the
jurisdiction of the Court in regard to the suit, but only prevented
the execution of the decree by the arvest of defendant’s person.
In support of this contention, plaintiff's pleader cited Meruédy
Buefiwdjoo v. Haynes®, and M. A Cohen v. MeCarthy®,

s Under the cireumstances stated above, while I am inclined
to decide both the points in defendant’s favour, I feel at the
same time a reasonable doubt as fo the correctness of wy own
views in regard to the interpretation to Le placed upon the Pro-
visious of the Ann} Act,

o §Mad H L. Rep., 85, ) 14 Cale. W, R, 231, Civ, Kuls
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“ Accordingly at the desire of both parties T refer the following
poiugs for the opinion of the High Court:—

“ I st.~~Whether the defendant is or is not a soldier, within the
terms of scction 190 f

“ Ind.—Whether, as such soldier, a suit for less than £30 ecan
be entertained against him in this Court ?”

There was no appearance for the parties.

SARGENT, C. J.—The proviso to section 144 of the Army Act
of 1881 makes it elear that a suit will lie against a soldier in
Her Majesty's serviee up to judgment, however small may be
the awount of the debt,  The question, whether the defendant is a
soldier or nol, will only avise when the plaintifi secks to execute
the deerce he may obtaiu ; and as lis position may then he different
frow what it is af present, it would be premature to discuss it.

APPELLATE CIV1L,
fefore Str Chaples Surgend, K., Cliof Justive, and Mo Justice Birdwood,
BIHIKAMT RAMCHANDRA, peceAstp, Dy 1y MINok SoN, NARSINH,

(orlg¥at Praistiry), Avepenant, » PURSHOTAM axp Avotumn,
(0RIGINAL DurexpaNts), RusrospuNes.®

Cicil Procedure Code (Aet XTIV of 1882), Sees. 806 and 2—dbatement, order gf—
Appeal from such order—=Leyal vepresentutive of o deceased, omisston to apply
by, within siely doys—Proceduie—Limilution.

An order made vuder section 366 of the Civil Procedure Code (Act XIV of,
1532) that a suib do abate, being virtually a decvee within the meaning of gecs
tion 2, is appealable,

The apyellant’s father having died during the pendency of an sppeal lodyed
by hiny, o votice wasserved upon the uppellant’s bwo adult brotLerd ; but they
baviug failed to apply within sixty days, the appcllant, who wag 2 winor; aps
plied several months afterwards to be put on the record in his deceased father's
Plece as his legal representative, which was done, The Assistant Judge, who beard
the appeal, way of cpinion that, in consequence of the omission on the park of
the brothers of the appellant to apply. the appeal abated, and he passed an.order
accardingly. .

Held, Ahat the application having been made by the minor son within the time
inited by Jaw. the order of abatement made by the Judge was wrong. . Although _

“ Appead Nop 533 of 1885,



