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Be/ore Air. Jiisiice Scott.

IN  I W  TH E P A B E L L  M IL L COMPAjN^Y, L IM IT E D . 16.

Company— Wimlmj up— Unpaid vjageti o f sermiUs— Ptioi'Uy—Indian Companies ~
Act VI of 1S82,

Under the Imluiii Couipaiiics Act Y I of 18S2, the claim of servauts of a com­
pany, ill respect of unpaid \vagea, htis uo priority to other clebtis due by the 
company.

On the 20th February, 18S6, an ortler was made, on petition, for 
the winding up of the Parell Mill Company^ Limited, and a liquid­
ator was appointed. On the 2 2 nd February a petition was pre­
sented to the Judge in cliambers by the workmen who had been 
employed at the millj stating that arrears of wages for periods 
varying from one month to four months were due to them  ̂ and 
that they and tlieir families were almost reduced to .starvation.
The petition prayed that the official liquidator might be ordered 
to pay the wages due to the petitioners.

Boiighton appeared for the official liquidator;, and on his 
behalf stated that he had no objection to an order being made 
in accordance with the prayer of the petition^ but felt boiind 
to point out that it had been frequently held that the Court had 
no power to give priority to worlmien in respect of their wao'es, 
except in cases that had arisen since the passing of the Judi­
cature Act in England, a section of w^ich had been held by 
Malins, V. C., to apply the principles of insolvency to companies 
winding up. He referred to In re Association o f Land Financ-- 

; In re The General Rolling Stock ; Chapmafis
Oas(0 -, mid In veCakidta Sfearn Tug Association^‘̂ \

ScOTTj J.—-Some six hundred workmen of this company have 
not been paid for their labour for a period of two or three 
months, and they now ash, in case a winding-up order is made, 
to be admitted preferentially to other creditors, and to be paid 
m M l,

Were this the insolvency of a singde eniployer of laboiw  ̂these 
^workmen would be entitled to the priority they claim. The

 ̂ (1) L. R., 16 Glu Div,, 37S. ^  L. R., 2 Eq., 567.
(2) L. E.> 1 Eq., 346. 2 Ind, Jur., Is, S„ p. 17,



1886. Indian Insolvency ; Act says tliat a labourer whose wages are
IiTiss mipaid shall have priority over the general body of creditors to ■“

the extent of six months’ arrears. But as their employer was a 
LmiraiJ’ company, these men comej not under the Insolvency Act, but

under the Indian Companies Act VI of 1882  ̂ and it is according 
to the provisions of that Act that their claims must be decided.

Now, the Companies Act VI of 1882 does not contain any such 
benevolent provision similar to the one I have cited from the 
Insolv^ency Act, Section 147 deals Avith the distribution of assets, 
and merely says that they are to be applied to the discharge of 
the company’s liabilities. The question I have to consider is, 
whether  ̂ in the silence of the Companies Act, I may follow the 
analogy which exists between an insolvency and a winding-up, 
and give priority to these unpaid wages.

To answer that question I must look at the course that has . 
been followed in England. Companies and company law are" of 
English creation, and English jurisprudence and legislation form 
a good guide incase of doubt. The English Companies Acts 
of 1862 and 1867, like the Indian Companies Act, contain no 
special provision as to unpaid wages. But the Judicature Act 
of 1875 (section 10) incorporated certain rules of insolvency as 
to the riglits of tlie creditors of the hisolvent with the winding- 
up provisions of the Companies Act. There has, however, been 
no such extension of any rules of insolvency to the Indian 
Companies Act. My decision must be on the meaning of the 
Companies Act standing alone.

Nowj even in England, notsvithstanding the provisions di" 
section 10 of the Judicature Act, the Jndges have differed on the 
point as to whether unpaid wages were paid preferentially out 
of the assets of the company. Only one Judge, Malins, V. 0., has 
distinctly decided in favour of priority—In re Association of 
Land F i n a n c i e r whilst the late Master of the Eolls seemed in 
doubt—In re Albion Steel and Wire : see also In  re
Norton Iron Works Goinpany, LimitecP '̂ ; In re Goal Oonsumers  ̂
As8ociatior0In re Printing and Numerical Itegistering Ouin- 

In re Bridgewater Engineering In  re Mchards
(1) L. E., 16 Ch. Div., 373. (-0 L. R., 4 Ch. Div., 625.
(2) L. R., 7 Oil. Div., 547. (5) L. R ., 8 CIi. B iv., 536.
(S)20CaM W . E.Giv. T a il, 53. î ) L. E., 12 Q i. Div.j 181.
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and Oofi\ It is also most inipoi'taiit to observe that iu each 
“"case the Judicature Act was solely relied upon as assimilat­
ing the rules in wiridiug-up companies to the rules in bank­
ruptcy, and it was not even argued that the Companies Act 
alone justilied an}̂  priority. Whilst^ as-regards the true mean­
ing of section 10 of the Judicature Act, there vras a great 
difference of judicial opinion. In order to remove all doubt/and 
to remedy what v\̂ as thought a case of hardship^ the Legislature 
interfered with an amending Act (Sfcat. 46, 47, Vic., cap. 28). It 
is there cnacfced (section 4): '“ In the distribution of the assets 
of any company being wound up under the Companies Acts of 
18(32 and 1867, there shall be paid, iu priority to other debts, 
(a) all wages or salary of any clerk or servant in respect of service 
rendered to the eompan}^ during four months before the com­
mencement of the winding-up, not exceeding fifty pounds ; and 
(5) all wages of any labourer or workman iu respect of service 
rendered to the company during two months before the com­
mencement of the winding-up.”

This resuma of English law on the subject shows that the 
treatment of claims for unpaid wages in the winding up of com­
panies was a casus omissus in the English Companies Acts, to be 
remedied by the Legislature, not b}?’ the Courts ; and the same 
remark applies to the Indian Companies Act (VI of 1882). My 
duty as a judge is plain. I cannot import into the Act a provision 
which the Act does not contain. I must decide against any 

--j)riority. I trust the Indian Legislature will soon remedy the 
liardship, though it will not be in time for the present applicants. 
Meanwhile in this case it is within the power of the creditors to 
■waive their rights, in part or in whole, as against these labourers; 
and tinder section 140 of the Companies Act VI of 1882 I  have 
t h e  p o w e r  to call a meeting of the creditors for the purpo,«c of 
ascertaining their wishes as to any matter 3:elatiiig to the winding 
tip. I find there is a precedent for such a meeting to consider the 
p a y m e n t  M iaboiirers’ wages, aiid I think I am justified in adopting 
this course in the present instance,

^  Attorneys for the official liquidator.— Messrw. Tobin mul 
Hoiujhton,

(1) L.rw n  Ch. 33Iv„ &70.
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