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one of the orders mentioned in section 588 of the Code of Civil
Procedure (Act XTIV of 1882), and it cannot be said to determine -
a question mentioned or referred to in section 244, so as to bring
it within the definition of a decree.

We think, however, that the Subordinate Judge of the Second
Class of R4jdpur was wrong in refusing to exercise jurisdiction,
and that relief should, therefore, be given under section 622 of
the Code of Civil Procedure (XIV of 1882). The subject-matter
of the suit, which was the sum due on the mortgage sought to
be redeemed, was within the jurisdiction of the Second Class
Subordinate Judge ; and hig jurisdiction would continue, what.
gver might be the result of the suit, in all such matters in the
suit as, by the Code of Civil Procedure, are brought within
his cognizance, amongst which are matters in execution in that
suit~—see Lakshinan Bhitkar v. Bdbaji Bhathar @ ; and the mere
cireumstance that the amount actually due under the decree,

" by process of accumulation, now exceeds 5,000 rupees cannot,

in our opinion, oust him from the jurisdiction he has hitherto
had over the suit.

We must, therefore, discharge the orders of the District J udge
and the Subordinate Judge of the Second Class, and direct the
latter to dispose of the application in question. No order as to

costs,
M1 L R, 8Bom., 31,
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DBefore Mr, Justice Scott,
NUSUR MAHOMED, Puatstire, v KAZBA'T AND OrIIERS,
DEFENDANTS. ¥
Practice—Issue of summons—Summons transmitted to local Court Jor serpico—

Return of local Court when suyfficient evidence of service—Form of veturn to I)e :
made by Ctvil Cowrt.

Where the service of summons has heen effected on a defendant by zuﬂlmng a
copy of the summons on the door of his dwelling-hause the Court must decide
}
whether the sammons bas been duly sevved by such ¢ afilxing or not, and, i 467
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declles in the negative, a new summons must he ssued, or substituted service

~directed, Before the Court can decide in favour of the sufficiency of this moide ~

of service it must be satisfied that the defendant is keeping out of the way for
the purpose of avoiding service,

Where a summons has heen transmitted by one Courk to another for service
by the latter, the transmitting Court is not bound, in every case, bo satisfy itself
that the law as to service has been strictly followed. The presumnption in favour
of the proceedings of a Court of Justice is that everything has been duly performed,
and if the retuun made by the Court serving the summons states that the sum-
mons has been duly effected, that preswumption wust prevail, unless the return
discloses some patent jrregularity or clear divergence from the law. As arule,
on a return from a competent Cowmt, that sumnions has been duly cfecied, it may Le
presumed that either persemal service has heen cffveted, or substituted service
under section 82, or under scctions 80 and $2 combined, of the Civil Procedure
Cude (XIV of 1882).

As proof of due service of summons, a return from the Court of Small Causes
at K. was relied upon in the High Court. The refmrn was in the following
words i—¢* Read bailiff’s endorsement on the back of the process, stating that the
summons has been affixed to the defendant’s house on the 22nd December, 1§84,
at 9 A0, ; and proof of the same having heen duly taken by me, it is ordered
that the summons be returned.”

Held, that there was no sufficient service. -The return itself proved the

insufficiency. There was no statemend, under the hand of [the Judge, that the

summons had been duly cffected, and it did not appear that anything had been
done beyond fixing the summons on the defendant’s door. That afixing was not
sanctioned after inquiry by the local Comrt, as required by section 82, Al that
appeared fo have been done, was the affixing prescribed by section 80, which was
insufficient until confirmed mnder section 82,

Ix the plaint filed in this suit one of the defendants, Guldm
Hussein Gdngji, was deseribed as “residing at Kdmpti, in the
Central Provinces” At the hearing this defendant did not
appear, and a question arose as to whether he had heen duly
served with the summons. Counsel for the plaintiff proposed to
prove service upon him by pubting in evidence a return made
to the High Court by the Courb of Small Causes at Kampti, to
which the summons had been sent for service under an order
made in accordance with the provisions of section 85 of the
Civil Procedure Code (ActXIV of 1882), The return made by
the Judge of the Court of Small Causes at Kdmpti was in the

—following words:—"Read bailiff’s endorsement on the back of
the process, stating that the summons has been affixed to the
defendant’s house on the 22nd December 1884, at 9 4. M.; and
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1886.  proof of the same having been duly taken by me, it is ordered
Nusvr  bhat the summons be returned.”

BLU?;-)MED V. K. Dhairyavdin and Ddvar for the plaintiff,
Kaznis,

Jardine for the defendants.

Scort, J.—In this matter I was asked to proceed to judgment
en parte against an absent defendant, Guldm Hussein Géngji,
under section 100 of the Civil Procedure Code (XIV of 1882). The
question arose whetherthere was sufficient proot that the summeons
was duly served, and in consequence of a recent decision in another
Court T took time to consider the question. An order for service
out of the jurisdiction had been obtained, and a return {rom the
Court of Small Causes at Kawpti was put in as sntlicient proof
of service under section 85 of the Code. It is there enacted that
if the defendant is out of the jurisdiction, and no person com-
petent to receive service for him is within it, then the STINIMONS
may be sent for service to the Cowrt within whose jurisdiction
the -defendant resides. The section further provides that the
local Court must execute service in the manner prescribed by
the Code, and then retwrn the summons, with the record, if any

* has been made. Now, what it the manuer prescribed by the
Code? The:gencral prineiple is that, whenever it may be practis
cable, the service ~hall be made on the defendant in person or on
his authorized ageut, or, if the defendant himself cannot be found,
on an adult male member of his family (scetions 75, 78). If the
defendant cither refuses to sign, or is not to he found, and there
is nobody competent to aceept sexrvice for him, then a copy of the
summons must be fixed on the door of the defendant’s dwelling-
house, and a report of the circumstances made to the Court. This
affixing, taken by itselt, is certainly not effectual complete service.
It is expressly provided by seetion 82 that the Court shall decide
whether the summnons has been duly served by such affixing or
not, and if it decides in the negative, then a new swmmons muss
be issued, or substituted service directed.  Before the Court can
decide in favour of the sufficiency of this mode of service by
affixing a copy of the smnmons on the door of the defendant’s
dwelling-house, it must be satisfied that the defendant is keeping
out of the way forthe purpose of avoiding serviee®. Thus the

0 18- Cales WL R, Civ, Rul, 833, see pa 856 1 Ce 4 Cale, L, R, 397,
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law is clear. There must be personal service, if practicable ; and
“substituted service of any kind whatsoever is only allowed on
proof that reasonable efforts have been made to serve the de-
fendant personally, and that he is wilfully evading service. The
mode of substituted service must he settled according to the cir-
cumstances of each case. This is the law I am bound to apply in
cases wheve the defendantis within the jurisdiction of this Court,
and this is also the law which ought to be applied by local Courts
to which swimmonses are transmitted for service on defendants
in this Court, but residing out of its jurisdiction.

But I cannot agree with the theory that when service has heen
effected through another Court, this Court is bound, in every case,
to satisfy itself that the law as to service has been strictly
followed. The Cowrt serving the summons alone can judge

“whether service has been properly effected, and it wwas not, in my
opinion, intended by the Legislature that the transmitting Court

should act as a revising Court as regards the service. Thereisa’

presumption in favour of the proceedings of Courts of justice that
everything has been duly performed, and if the return states
that the service has been duly effected, I think that presumption
would prevail, unlesy the return discloses some patent irvegularity
or clear divergence from the law. I, therefore, hold that, as a
rule, on a return from a competent Court, that service has been
rduly effected, it may be presumed that either personal service
has heen made, or substituted serviee under seetion 82, or under
sections 80 and 82 combined.

It must be remembered that a defendant can set aside a judg-
ment made against him in his absence on satisfying the Court
that the summons was not properly served upon him, and the
vight of plaintiffs to prompt relief must not be sacrificed to
an excessive regard for the interests of defendants. I think,

moreover, it would only lead to great inconvenience and delay,

without ecffecting any real good, for this Court to discuss the
digeretion of the local Court as to what faets are sufficient to

justify the waiver of personal service -on the defendant, and the -

wubstitution of an affixing of the summons on his dwelling-house,

ot other mode of substituted service. For instance, where g
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1836, local Court has retwrned a summons as duly served, and the
Nusvm | return states that the summons has been posted on the defend-
MAHS_MED ant’s dwelling-house, because the defendant has gone elsewhere,
Kazeil. 7 think it ought to be presumed that this service was justified
by the facts, and that the local Court had duly acted under the
provisions of sections 80 and 82 read together. But ab the same
time the presumption in favour of the due execution of acts of a
judicial nature only obtains donec probetur in contrarivn, and
there may now and then occur cases where there is something
in the return distinetly negativing that presumption, and show-

ing illegality in the mode of service.

1 think the present case is one of those which must be treated

exceptionally. As proof of due serviee a return from the Court
of Small Causes at Kdmpti was relied upon. The whole of that
return is contained in the following words:—“Read bailiff’s’
endorsement on the back of the process, stating that the sum.
mons has been affixed to the defendant’s house on the 22nd
December, 1884, at 9 A, 1.;and proof of the same having been duly
taken by me” (.e., the Judge)“ it is ordered that the summons be
returned.” Now, in the first place, there is no statement, under
the hand of the Judge, that service was duly effected. In the
second place, it does not appear that anything was done beyond
the fixing of the summons on the defendant’s door. That affixing
was not sanctioned atter inquiry by the local Conrt, as required
by section 82. All that appears to havebeen done is the affixing
preseribed by section 80, which is insufficient until confirmed
under section 82. I am obliged, therefore, to come to the con-
clusion that there has been no sufficient serviee in this cage.
The return itself proves the insufficiency, and the case constitutes
an exception to the general rule, that a return of service by a
competent Court must be taken as proof of such service,

I must, therefore, under section 100, hold that the summons
has not been duly sexrved, and dirvect that a second summons be
issued and served on the defendant.

Attorney for the plaintifti—My. Khanderdo Moroji,

Attorneys for the defendants—Megsrs. Payne, Gilbert cfm
Seydng,



