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succession to mnon-ancestral property. There is no
other evidence in support of the alleged custom.

T would accordingly accept the appeal, set aside
the judgment and decree of the learned District Judge
and vestore that of the Court of first instance with
costs throaghout.

pavipe SixeH J.—T ngree.
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Regular Fiyst Appeal No. 357 of 1938.

Civil Procedure Code (dct T of 1908), S. 2 (&) —
Decree — Suit for two of the three separate properties, subject
matter of suit — dismissed and not appealed against —
Whether a final adjudication between the parties and amounts
to a decree and not merely an interlocutory order — Declara-
ton of right by a Court in the nature of futility — Whether
Court should grant 1t.

8. obtained a money decree against T., son of B. In
execution thereof he attached a bungalow known as ‘* Cosy-
nook ”’ and one-fourth share in Seras and in the building
known as Damdama. B. objected to the attachment alleg-
ing that the attached properties belonged to him exclusively
and that the judgment-debtor had no interest in them. The
judgment-debtor filed objections stating that he had only a
right of residence in ‘‘ Cosynook "’ and that this right was
exempt from attachment and sale under s. 60 () (n) of the
Code of Civil Procedure, and that he had no interest in the
other two properties which could be attached and sold.. On
the basis of a statement made by S. that execution of his
decree should proceed against the property ‘“ Cosynook > only,
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as he did not wish to proceed against the judgment-debtor’s
share in the other two properties, the Court released the two
properties and restricted the enquiry to ‘° Cosynook ’’ only,
and subsequently released ‘‘ Cosynook *’ also from attachment,
holding that ‘* Cosynook ’’ was owned by B. and that T. had
only a right of residence in it and Le was not competent to
dispose of it. On the decree-holder’s appeal, the High Court
also held that *“ Cosynook *’ could not be attached and sold in
execution of the decree. In the meantime the decree-holder
instituled a suit under 0. XXI, r. 63 of the Code of Civil
Procedure against B. and T. for a declaration that T. had a
saleable interest in *“ Cosynook ’* and one-fourth share in the
Serai and the building Damdama respectively and that the
three properties were liable to attachment and sale in execu-
tion of his decree. The trial Judge held on 21st December,
1937, that the plaintiff decree-holder having withdrawn the
attachment against the Serai and Damdama was not com-
petent to maintain a suit for declaration against either de-
fendant in respect of the two properties and further that the
judgment-debtor’s interest in ‘° Cosynook ’’ was not liable to
attachment and sale in execution of the decree in view of the
previous decision which was affirmed by the High Court. A
decree sheet was prepared dismissing the plaintiff’s suit
against T. in respect of all the three properties and against
B. in respect of Serai and Damdama. No appeal was pre-
ferred against this decision by the decree-holder and the suit
proceeded against B. in respect of ‘‘ Cosynook *’ only which
was dismissed on 1Ith July, 1938. The plaintiff appealed
against this decree impleading both B. and T. as respondents.

Held, that the plaintiff not having appealed against the
decree passed by the lower Court on 21st December, 1937, was
not entitled to agitate in the present appeal matters which had
been finally decided between the parties. That the judgment
of the Court of that date was a final adjudication between the
parties relating to the matter decided by it and not merely
an interlocutory order and was therefore a decree as defined
in 8. 2 (R) of the Code of Civil Procedure which had become
final as no appeal had been preferred against it.

Held further (dismissing the appeal), that though the
plaintiff’s claim against B. in respect of ‘ Cosynook ’’ was
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competent, it was futile to give any adjudication on the 1939

merits in respect thereof as any declarati.on given by the Sarx Dass
Court in the circumstances would be entirely barren and a 2.

Court should not grant a declaration of a right which would Usscar SinGgH.-
be stamped with something in the nature of futility.

Janaki Ammal v. Narayansami diyer (1), followed.

First appeal from the decres of Lala Sultan
Sinah, Suberdinate Judge, 1st Class, Rawalpinds,
dated 11th July, 1938. dismissing the plaintiff's suit.

Mgra Ray and Naxp Lar Saruia, for Appellant.

D. R. SawunNey, GursacHAN SINGH and SHAMAIR
Cuanp. for Respondents.

Tex CHaxp J.—The appellant, Sain Das Chawla, TEE CHARD J.
obtained a money decree against 774k Sant Singh, son
of Baba Ujagar Singh, Bedi. from the Court of the
Senior Subordinate Judge. Rawalpindi. on the 20th
November, 1833. In execution of the decree, he
attached a bungalow known as °* Cosynook ™ at
Muiree, and one-fourth sharve in Serai Babe Khem
Singh and in the building known as Damdama Sahib
at Rawalpindi. Baba Ujagar Singh objected to the
attachment, alleging that the attached properties be-
longed to him exclusively and that the judgment-
debtor had no interest in them. The judgment-debtor
also filed objections saying that he had only a right of
residence in ‘° Cosynook *’ and that this right was
exempt from attachment and sale under section 60 (1)
{n) of the Civil Procedure Code. He also averred that
he had no interest in the other two properties which
could be attached and sold. In the course of the
enquiry into the objections, the decree-holder made a
statement on the 2nd November, 1935, that ““ for the
time being *’ he did not wish to proceed against the

(1} 1. L. R, (1918) 39 Mad. 634, 638,
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judgment-debtor’s alleged share in the Damdama
Sahib and Sarai Babae Khem Singh and that execution
should proceed against “ Cosynook ' only. On this
statement, the executing Court released these two
properties and restricted the enquiry to *° Cosynook.”’
Subsequently, relying on a decree passed by the Senior
Subordinate Judge, Lahore, on the 27th February,
1928, in terms of the award of Nawab Mobhammad
Hyat Khan Noon, dated the 9th of November, 1927,
it held that ** Cosynook ** was owned by Baba Ujagar
Singh and that T'ikke Sant Singh had only o right of
residence in it and that he had no power to dispose of
this right. Tt accordingly allowed the chjections and
released ‘ Cosynook *’ from attachment. TFrom this
decision the decree-holder preferred an appeal to
this Court. The appeal was decided hv Agha
Haidar J., sitting in Single Bench. on the 26th
May, 1936 [Sain Das v. Tikka Sant Singh (1)]. The
learned Judge affirmed the finding of the executing
Court that ‘* Cosynook > could not be attached and
sold in execution of the decree, but he held that it was
liable to be dealt with by way of ° equitable execu-
tion 7’ and he ordered that a Receiver bhe appointed to
collect the rent and after deducting the expenses, pay
it to the decree-holder till the decretal amount was
discharged. From this order the judgment-debtor
preferred an appeal under the Letters Patent, but the
appeal was dismissed on the 14th January, 1937 [Sant
Singl v. Sain Das (2)].

In the meantime, on the 13th of October, 1936, the

‘decree-holder had instituted a suit under Order XXI,

rule 63, Civil Procedure Code, against Baba Ujagar
Singh and Tikka Sant Singh for a declaration that

{1) 1936 A. 1. 2, (Lah.)83D. {2) 1. L. R, [1937] Lah, 486,
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the latter had a saleable interest in one-half of
“ Cosynook >’ and one-fourth of Sarai Baba Khem
Singh and Damdama Sahib, respectively, and that all
the three properties were liable to attachment and sale

1935

Sz Dass
¥

Usscsr SINGH.

B ]

in execution of the decree to the extent stated. The Tex Cmaxn L

suit was resisted by both the defendants on various
pleas. The learned Subordinate Judge, at first framed
the following three preliminary issues :—

(1) Whether the plaintiff is entitled to maintain
this suit in respect of Damdama Sahib and
Sarai Baba Khem Singh?

(2) How does the statement of the plaintiff,
dated the 2nd November, 1935, releasing
these properties from attachment, affect
the present suit?

(3) What is the effect of the decision of the
High Court. dated the 26th May, 1936, on
this suit?

These issues were decided by the learned Subordi-
nate Judge on the 21st December, 1937. He held that
the plaintiff decree-holder having withdrawn the
attachment against Damdama Sahib and the Seares
was not entitled to maintain a suit for declaration
against either defendant under Order XX1I, rule 63,
Civil Procedure Code, or under section 42 of the
Specific Relief Act in respect of these two properties.
He, further, held that in view of the decision in the
execution proceedings that the judgment-debtor’s in-
terest in °° Cosynook ** was not liable to attachment
and sale in execntion of the decree, which had heen
affirmed by the High Court on appeal, the plaintiff’s
suit against the judgment-debtor Ti%k%ke Sant Singh
was barred by section 47, Civil Procedure Code.
He. accordingly. dismissed the suit against Tikke

D
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Sant Singh in respect of all the three properties
and against Babe Ujagar Singh in respect of
Sarai Baba Khem Singh and Damdama Sahib.
He held, however, that the suit as regards
“ Cosynook,”” could proceed against Baba Ujagar
Singh only. In accordance with this judgment,
a decree-sheet was prepared on the 2Ist of
December, 1937, dismissing the plaintiff’s suit against
Tikka Sant Singh in respect of all the three properties
and against Baba Ujagar Singh in respect of the Saraz
and Damdama Sahib. No appeal against this decision
was preferred by the decree-holder.

The suit proceeded against Baba Ujagar Singh in
respect of <‘ Cosynook.”” TIssues were framed on the
merits and after evidence for the parties had been
recorded, the learned Judge, on the 11th July. 1938,
dismissed the suit against Baba Ujagar Singh qun this
property also, leaving the parties to bear their own
costs.

From this decree, dated the 11th July, 1938, the
plaintiff has appealed, impleading both Baba Ujagar
Singh and Tikkae Sant Singh as respondents. In this
appeal the appellant has challenged not only the
decision of the lower Court in favour of Baba Ujagar
Singh in respect of °* Cosynook *’ as given in the
judgment of the 11th July, 1938, but also the decree
of the lower Court, dated the 21st December, 1937, dis-
missing the suit relating to °‘ Cosynook ' against
Tikka Sant Singh and the suit in vespect of the Saras
and Damdama Sahib against both defendants.

A prehmmary ObJECtIOH is ralsed on behalf of the

réspondents that the plaintiff not ha,vmg a,ppealed
against the decree passed by the lower Court on the

21st December 1937, is not entitled to agltate n th1s
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appeal matters which had been finally decided between 1939
the parties by that decree. After hearing counsel for ¢, Dass
the appellant I am of the opinion, that this contention ?

is well-founded and must succeed. The learned counsel V™A%4% Sm@
for the appellant urges that the decision of the lower Tex Cmaro J.
Court, dated the 21st December, 1937. did not amount
t0 a *“ decree *’ hut was merely an interlocutory order
passed in the course of the suit and that the order was
not appealable. This argument is without any force
whatever. As has heen stated above. the Court had,
by its judgment of that date. dismissed the suit against
Tikka Sant Singh with regard to all the properties
which were the subject matter of the suit and against
Buba Tjagar Singh with regard to the Sarai and the
Damdama. This was clearly a final adjudication

between the parties relating to these matters and was,
therefore, a *‘ decree

as defined in section 2, clause
{2) of the Civil Procedure Code. An appeal from
this decree lay under section 96 of the Code, hnt no
such appeal was filed within the period of limitation
prescribed by law and, therefore, the decree has become
final and is not liable to attack now on appeal from
the decree relating to other matters, which had been
left undecided. Mr. Mela Ram in support of his con-
tention referred us to a decision of the Chief Court
reported as Gehna v. Khude Bekhsh (1). That case,
however, is clearly distinguishable, as there an issue
relating to res judicata had been decided in favour of
the plaintiff, it being held that the suit could proceed
and that the former decision relied upon did not bar
‘the suit. That order was clearly of an interlocutory
nature : there was no final determination of the rights
of the parties in regard to the subject matter of the

1) 16 P. R. 1913, ST
D2
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snit, or any part thereof, and, therefore, it did not.
amount to a ‘ decree.’

It was further argued that the Subordinate Judge
should not have decided the suit piece-meal. But
the suit, in this case, was a composite suit, relating to
different subject-matters in which different reliefs were
claimed against the two defendants. It was, there-
fore, competent to the Court to decide the dispute relat-
ing to the various properties separately. It is conceded
that the plaintiff could have brought three separate
declaratory suits relating to each property and each
suit could have been dealt with separately. It, there-
fore, makes no difference that the plaintiff has joined
the three claims in one suit. TFurther, the Court. in
this case, did, as a matter of fact, give a final adjudica-
tion relating to some of the subject-matters in dispute
on the 21st December and passed a formal decree on
that date. If the plaintiff considered the judgment or
the decree to be illegal or wrong on the merits, his
remedy was by way of appeal or review, but he not
having availed himself of either of these remedies, the
decision has become final and unassailable and cannot
be challenged now in regard to the matters finally
determined by it. The present appeal against Tikka
Sant Singh is, therefore, clearly incompetent and so
also against Baba Ujagar Singh with regard to the
Sarai and Damdama Sahib.

The only remaining point is the claim against
Baba Ujagar Singh in respect of ‘‘ Cosynook.’”
Though the plaintiff’s appeal against Baba Ujagar
Singh relating to this matter is competent, but in view
of the decision as regards the rights of T¢kka Sant
Singh in this property it is futile to give any adjudica-
tion on the merits in regard to this property.
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Admittedly, any declaration given by us would, in the
circumstances, be entively barren, and as observed by
their Lovdships of the Privy Council in Jaunaki Ammat
v. Narayanasami diyer (1) a Court will not grant a
declaration of right which ** would be stamped with
something in the nature of futility.” As stated al-
ready. it has been decided in the course of the execu-
tion proceedings—and that decision (whether right or
wrong on the merits) is final as hetween the plaintiff
and Tikkea Sant Singh—that the latter had no saleahle
interest in this property which could be attached and
sold in execution of the plaintiff's decree against him,
and the only relief by way of “‘ equitable execution ”
which could bhe given to the plaintiff has been granted
to him. This bheing so. it iz wholly useless to decide.
for the purposes of the execution of the decree of the
plaintifi against TWA%s Sant Singh. as to what the
vights of Baba T'jagar Singh in this house are.

The appeal fails and T would dismiss it with costs.

Buba Ujagar Singh has filed cross-objections
against that parvt of the decree of the lower Court
which left the parties to hear their own costs of that
-suit.  After heaving his counsel T can find no sub-
stance in this objection. In the circumstances of the
case, the lower Court had exercised a sound judicial
-discretion in leaving the parties to bear their own costs,
I would, thervefore. dismiss the cross-objection with
<08t8,

Darre Stxor J.—1 noree.

4. N. K.
Appeal dismissed.
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