
siiccessioii to non-ancestral property. There is ]io J-939
o th e r  ev id en ce  in  s u p p o r t  o f  th e  a lle g e d  cu sto m . Mussammat

I  would accordingly accept the appeal, set aside J ô indak
the judgment and decree of the learned District Judge
and reptore that of the Court of first instance with t?-

- , A rja3s' S in g h .costs t l ir o a g h o u t .  ____
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UAhw S in g h  J . - I  agree.
*4 . N . K . D a l i p  S iifG H  J ,

.4 ppeal acct'ptf id.

APPELLATE CiVIL.

Before Teh Chaiul and Dalip Singh / / .
SATT\ J)ASS rPiAiNTiFF) Appellant, 1939

June 13.
ITJAGAR SINGK a n d  a n o t h e r  ( D e f e n d a n t s )

Respondents.
Regular Fi|"st Appeal No. 357 of 1938.

Civil Procedvre Code (Act V of 1908), S. 2 (2) —
Decree — Suit for two of the three separate properties^ subject 
matter of suit — dismissed arid not appealed against —
Whether a final adjudication between the parties and amounts 
to a decree and not merely an interlocutory order — Declara
tion of right hy a Court in tJie nature of fu tili ty  — Whether  
C01.1 f t  should grant it.

S. ohtained a money decree against T., son of B. In  
execution thereof lie attached a hungalow known, as “ Cosy- 
nook ” and one-fourth share in Serai and in the hmlding- 
known as Damdama. B. objected to the attachment alleg
ing' that the attached properties belonged to him exclnsively 
and that the jndgment-dehtor had no interest in them. The 
judgment-debtor filed objections stating that he had only a 
right of residence in “ Cosynook and that this right was 
exempt from attachment and sale under s. 6€ (i) (n) of the 
Code of CiTil Procedure, and that he had no interest in the 
other two properties which could be attached and sold. Oti 
tlie basis of a statement made by S. that execution of his 
decree should proceed against the property Cosynook only.



1939 as lie did not wisli to proceed against tlie judgment-de’btor’ s 
S D sliare in tlie other two properties, tlie Court released the two 

^  " properties and restricted the enquiry to “ Cosynook ” only, 
U j a g a b  S i n g h ,  and subsequently released “ Cosynook ” also from attacliment, 

holding that “ Cosynook ” was owned by B. and that T. had 
only a right of residence in it and he was not competent to 
dispose of it. On the decree-holder’s appeal, tlie High Court 
also held that “ Cosynook ” could not be attached and sold in 
execution of the decree. In  the meantime the decree-holder 
instituted a suit under 0. 5X 1, r. 63 of tlie Code of Civil 
Procedure against B. and T. for a declaration that T. had a 
saleable interest in “ Cosynook ” and one-fourth, share in the 
Serai and tlie building Dmndama respectively and tbat th.e 
three properties were liable to attachment and sale in execu
tion of his decree. The trial Judge held on 21st December,. 
1937, that the plaintiff decree-holder having withdrawn the 
attachment against tlie Serai and Damdama was not com- 
petent to maintain a suit for declaration against either de
fendant in respect of the two properties and further that the 
judgment-debtor’a interest in “ Cosynook ” was not liable to 
attachment and sale in execution of the decree in view of the 
previous decision which was affirmed by the High Court. A 
decree sheet was prepared dismissing th.e plaintiff’s suit 
against T. in respect of all the three properties and against 
B. in respect of Serai and Damdama. No appeal was pre
ferred against this decision by the decree-holder and the suit 
proceeded against B. in respect of “ Cosynook ” only which 
was dismissed on 11th July, 1938. The plaintiff appealed 
against this decree impleading both. B. and T. as respondents.

Held, that tbe plaintiff not baving appealed against the 
decree passed by the lower Court on 21st December, 1937, was 
not entitled to agitate in the present appeal matters which had 
been finally decided between the parties. That the judgment 
of the Court of that date was a final adjudication between the 
parties relating to the matter decided by it  and not merely 
an interlocutory order and was therefore a decree as defined 
in 8. 2 (2) of the Code of Civil Procedure which had become 
final as no appeal had been preferred against it.

Held furiher (dismissing the appeal), that thougli the 
plaintiff’s claim against B. in respect of “ Cosynook was
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competent, it was futile to give any adjudication on tlie
merits in respect tliereof as any declaration g'iven "by the Dass
Court in tlie circumstances would be entirelj' barren and a «y.
Court sliould not grant a declaration of a rig'lit wMcli would Ujagah Singh■
be stamped witli sometliing* in tlie nature of futility".

JanaJn^ A m m a l  y. N arayansaT ni A iy e r  (1), followed.

First ap'peal from tJw decree of Lai a Sultan 
Singh, S-uhordinate Judge, 1st Class, Rmvalfindi, 
dated 11th July. 1938. dismissing the plaintijf’s stdt.

Mela R am and K and L al S aluja, for A p p ellan t,

D . Saw hney , G itrbachan S in g h  and S h am air  
CiiAND. for Respondents.

T ek Chand J .— ^Tiie appellant, S a in  D as C haw la, Chaitb J. 
obtained a money decree aga in st Tikhi Sant S in g ii, son  
o f Baha ITjagar Singli, Bedi, from tbe Court of the  
Senior Subordinate Judge, Rawalpindi, on the 20th 
November, 1933. In execution of the decree, he 
attached a bungalow known as Cos^mook ” at  
Murree, niid one-fourth share in  Sarai Baha Khem 
Singh and in  the bu ild ing know n as Dam dam a Sahib  
at Rawalpindi. Baba IJjagar S ingh  objected to the  
attachment, alleging that the attached properties be
longed to him exclusively and that the judgment- 
debtor had no interest in  them . T he jndgm ent-debtor  
also filed objections sayin g  th at he had only a r ig h t o f  
residence in “  Cosj n̂ook ” and that this r igh t w as  
exempt from  attachment and sale under section 60 (1)
(n) of the Civil Procedure Code. He also averred that 
he had no interest in the other two properties which 
could be attached and sold. In the course of the 
enquiry in to  the objections, the decree-holder m ade a 
statem ent on the 2nd November, 1935, th at '" for  the  
tim e being he did not w ish  to proceed against the

(1) I. L. B. (1916) 39 MadL 634, 638.
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1939 judgiuent-debtoi' s alleged share in the Danidaina
Sajn^iss Sahib and Sarai Baba Khem Singh and that execution

V. should proceed against Cosy nook ' ’ only. On this
statement, the executing Court released these two 

T ek Chanb J . properties and restricted the enquiry to ‘‘ Cosynook.’' 
Subsequently, relying on a decree passed by the Senior 
Subordinate Judge, Lahore, on the 27th Febi'uary, 
1928, in terms of the award of Nawab Mohammad 
Hyat Khan J>foon, dated the 9th of November, 1927, 
it held that “ Cosynook ” was owned by Baba Ujagar 
Singh and that Tlkka Sant Singh had only a right of 
residence in it and that he had no power to dispose of 
this right. It a;ccordingIy allowed the objections and 
released “ Cosynook ” from attachment. From this 
decision the decree-holder preferred an appeal to 
this Court. The appeal was decided by Agha 
Haidar J., sitting in Single Bench, on the 26th 
May, 1936 [Sain Das v. Tikka Sant Singh (1)]. The 
learned Judge affirmed the finding of the executing 
Court that “ Cosynook ” could not be attached and 
sold in execution of the decree, but he held that it was 
liable to be dealt with by way of equitable execu
tion ” and he ordered that a Receiver be appointed to 
collect the rent and after deducting the expenses, pay 
it to the decree-holder till the decretal amount was 
discharged. From this order the judgment-debtor 
preferred an appeal under the Letters Patent, but the 
appeal was dismissed on the 14th January, 1937 [Sant 
Singh v. Sain Das (2)'.

In the meantime, on the 13th of October, 1936, the 
decree-holder had instituted a suit under Order XXI, 
rule 63, Civil Procedure Code, against Baha Ujagar 
Singh and Tikka Sant Singh for a declaration that
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the latter had a saleable interest in one-half of 1939
“ Cosynook ” and one-fourth of Sarai Bab a Khem
Singh and Damdama Sahib, respectiYely, and that GAm'smQU
the three properties were liable to attachment and sale ___
in execution of the decree to the extent stated. The The Csas® 
suit was resisted by both the defendants on various 
pleas. The learned Subordinate Judge, at first framed 
the following three preliminary issues :—

(1) Whether the plaintiff is entitled to maintain
this suit in respect of Damdama Sahib and 
Sarai Baba Khem Singh ?

(2) How does the statement of the plaintiff, 
dated the 2nd November, 1935, releasing 
these properties from attachment, affect 
the present suit ?

(3) What is the effect of the decision of the 
High Court, dated the 26th May, 1936, on. 
this suit?

These issues were decided by the learned Subordi
nate Judge on the 21st December, 1937. He held that 
the plaintiff decree-holder having withdrawn the 
attachment againvst Damdama Sahib and the Sarai 
was not entitled to maintain a suit for declaration 
against either defendant under Order XXI, rule 68,
Civil Procedure Code, or under section 42 of the 
Specific .Relief Act in respect of these two properties.
He, further, held that in view of the decision in the 
execution proceedings that the judgment-debtor’s in
terest in “ Cosynook was not liable to attachment 
and sale in execution of the decree, which had been 
affirmed by the High Court on appeal, the plaintiff's 
suit against the judgment-debtor Tihha Sant Singh 
was barred by section 47, Civil Procedure Code.
He. accordingly, dismissed the suit against Tikhm
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1^9 Sant Singh in respect of all the three properties 
Sain  B a s s  against Baba Ujagar Singh in respect of

H G  ̂s  Baha Khem Singh and Damdama Sahib.
He held, however, that the suit as regards 

Ghand J. “ Cosynook,’' could proceed against Baha Ujagar 
Singh only. In accordance with this judgment, 
a decree-sheet was prepared on the 21st of 
December, 1937, dismissing the plaintiff’s suit against 
Tikka Sant Singh in respect of all the three properties 
and against Baba Ujagar Singh in respect of the Sarai 
and Damdama Sahib. No appeal against this decision 
was preferred by the decree-bolder.

The suit proceeded against Baha Ujagar Singh in 
respect of “ Cosynook.” Issues were framed on the 
merits and after evidence for the parties had been 
recorded, the learned Judge, on the 11th July, 1938, 
dismissed the suit against Bala  Ujagar Singh qua this 
property also, leaving the parties to bear their own 
costs.

From this decree, dated the 11th July, 1938, the 
plaintiff has appealed, impleading both Baba Ujagar 
Singh and Tikka Sant Singh as respondents. In this 
appeal the appellant has challenged not only the 
decision of the lower Court in favour of Baba Ujagar 
Singh in respect of ‘‘ Cosynook ’’ as given in the 
judgment of the 11th July, 1938, but also the decree 
of the lower Court, dated the 21st December, 1937, dis
missing the suit relating to “ Cosynook ” against 
Tikka Sant Singh and the suit in respect of the Sarai 
and Damdama Sahib against both defendants.

A preliminary objection is raised on behalf of the 
respondents that the plaintiff not having appealed 
against the decree passed by the lower Court on the 
,21st December, 1937, is not entitled to agitate in this
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■appeal matters which had been finally decided between 1939
the parties by that decree. After hearing counsel for dass
the appellant I  am of the opinion, that this contention 
is well-founded and must succeed. The learned c o n n s e l *_ 
for the appellant urges that the deci.^ion of the lower Tbk Ohakd J. 
Court, dated the 21st December, 1937, did not amount 
to  a “ decree ’’ but i¥as merely an interlocutory order 
passed in the course of the suit and that the order was 
Mot appealable. This argument is w ith o u t  any force 
whateyer. As has been stated above, the Court had, 
by its judgment of that date, dismissed the suit against 
Tikka Sant Singh with regard to all the properties 
which were the subject matter of the suit and against 
Baha IT]agar Singh with regard to the Sarai and the 
Damdama. This was clearly a final adjudication 
between the parties I'elating to these matters and was,
■therefore, a “ decree as defined in section 2, clause 
(2) of tlie Civil Procedure Code. An appeal from 
this decree lay under section 96 of the Code, but no 
,'<uch appeal was filed within the period of limitation 
prescribed b}?’ law and, therefore, the decree has become 
final and is not liable to attack now on appeal from 
the decree relating to other matters, which had been 
left undecided. Mr. Mela Ram in support of his con
tention referred us to a decision of the Chief Court 
reported as Gehna v. KJimda BaMsh (1). That case, 
however, is clearly distinguishable, as there an issue 
relating to res jvdieata had been decided in famn-r of 
the plaintiff, it being held that the suit could proceed 
and that the former decision relied upon did not bar 
the suit. That order was clearly of an interlocutory 
'nature : there was no final determination of the rights 
o f  the parties in regard to the subject matter of the

b2 ■ ■
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1939 suit, or any part thereof, and, therefore, it did not.
Saik Dass ainoimt to a ‘ decree/

Small was further argued that the Subordinate Judge
----- should not have decided the suit piece-meal. But

T e ii C h a n b  J .  s u i t ,  in this case, was a composite suit, relating tO ’ 

different subject-matters in which different reliefs were- 
claimed against the two defendants. It was, there
fore, competent to the Court to decide the dispute relat
ing to the various properties separately. It is conceded 
that the plaintiff could have brought three separate 
declaratory suits relating to each property and each 
suit could have been dealt with separately. It, there
fore, makes no difference that the plaintiff has joined 
the three claims in one suit. Further, the Court, in 
this case, did, as a matter of fact, give a final adjudica
tion relating to some of the subject-matters in dispute 
on the 21st December and passed a formal decree on 
that date. If the plaintiff considered the judgment or 
the decree to be illegal or wrong on the merits, his 
remedy was by way of appeal or review, but he not 
having availed himself of either of these remedies, the 
decision has become final and unassailable and cannot 
be challenged now in regard to the matters finally 
determined by it. The present appeal against Tikka 
Sant Singh is, therefore, clearly incompetent and so- 
also against Bah a Ujagar Singh with regard to the- 
Earai and Damdama Sahib.

The only remaining point is the claim against 
Baba Ujagar Singh in respect of Cosynook.” 
Though the plaintiff’s appeal against Baba Ujagar 
Singh relating to this matter is competent, but in view 
of the decision as regards the rights of Tihha Sant 
Singh in this property it is futile to give any adjudica
tion on the merits in regard to this property.
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Adiiiittediy, any declaration given by us would, in the 1939
'tireiiinstances, be entirely barren, and as observed by
their Lordships of the Privv Coimcii in Januhi A mnial .

. . .  , -11 , U JAG-Wi. : S in g h .Y. ^'mm/amasfm-i Atyer (i) a Court will not grant a __
declaration of right which “ would be stamped with Chand J.
something in the nature of futility." As stated al
ready, it has been decided in the course of the execu
tion proceedings—-and that decision (whether right or 
wrong on the merits) is final as between the plaintiff 
and TiH ' f i  Sant Singh—that the latter liad no saleable 
interest in this ])roperty wdiich could be attached and 
sold in execution of the plaintiff 's decree against him, 
and the only relief by way of equitable execution 
which could be given to the plaintiff has been granted 
to him. This being so. it is wholly useless to decide, 
for the purposes of the execution of the decree of the 
plaintiff against Tll'hi Sant Singh, as to what the 
rights of Bfil}a Iljagar Singh in this house are.

The appeal fails and I would dismiss it with costs.

Bdha ITjagar Singh has filed cross-objections 
against that part of the decree of the lower Court 
which left the parties to bear their own costs of that 
suit. After hearing his counsel I can find no sub
stance in this objection. In the circumstances of the 
case, the lower Court had exercised a sound judicial 
'discretion in leaving the parties to bear their own costs.
I would, therefore, dismiss the ci'oss-objection with

C'OStS.

D a l ip  S tngh J . — I  ag re e .

.4. N. K.
A p f  m i dismissed.

TOL. X X I]  LAHORE SERIES- 1 7 9

{I) 1. L. B. (1916) 3a Mad. «34 p.63>


