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1885. The question referred for decision was:— Whether the rule at 
page 682, Part 1, of the Bomhay ' Government Gcaettc of J882 is 
legal, and whether the service of notice, in accordance there­
with, is good service ?

There was 110 appearance for the parties.
Sargent, C. J.— We do not tliink that the rule at page 682 of the 

Government GazcttG of 1882 is ultra vires. The effect of it is that 
the conciliator “ delivers the notice ” by means of the Subordinate 
Judge. It could not have been intended that lie should neces­
sarily deliver it in person.

A P P E L L A T E  C R IM IN A L .

Before 3Ir. Justice Birdioood and Mr. Justice Jardinc.

QUEEK-EMPRESS y. DA'LA' JIYA'.«'
1885. Gr'mlnal Procedure Code [Act X of Secs. 195,337 a«c<! 339—Indian Penal 

Decem&ej’ lO, Codt .{Act XLV of 1S60)> 8ecs. 193, 457—8anction~-jEi)idence of accuscd 
'— ^  7̂%c£/%

In case's hot; o f the kind contemplated in section 337 of tlie Orimiilai ProcedtU'6 
Code (X of 1882) it is not competent to a Magistrate holding a preliminary inquiry 
to tender pardon to the accused, or to examine him as a witness.

Statements ifliide by the accused in the course of such examination are irrelevant| 
and if subse(|iiently retracted, they cannot he used against him, or subject him to 
a prosectttion for giving false evidence, under section 193 of the Indian Penal 
Code (XLV of 1860).

followed.
When a pardon is legally tendered to the accused under section 337 of , the 

Criminal frocedure Code (X of 18S2), and the accused makes a statement on - 
oath which he retracts in a'siibsequenb judicial proceeding, a proper sanction is 
necessary for a prosecution for giving false evidence on each branch of the 
alternative charges.

In re jBdldji SHdrd̂ nî ) followed.

Such sanction can only be granted before, and not after, the commencement 
of the prosecution.

T his was an appeal by Government from an order of acquittal 
made by A. Shewan, Assistant Sessions Judge of Ahmedabad.

No. 130 of 1885. ̂  ■
Ci) I L , E., 1 Bom., 610. (2) 11 Bom. H, C. Rep., 34.



DAiii. JiyA,

- The facts of the case are sufficiently stated in the foliowiag 18S3.
■judgment of the Assistant >Sessiom Judge :—  Queex-

E mpeess
“■'The accused is charged with having given false evidence^ 

under section 193 of the Indian Penal Gode (XLV of 1860), under 
the following cii’cumstanees. Some two years ago a clacoity was 
committed, and the present accused was one of a number of pei’sons 
apprehended.' At the trial he was tendered a pardon^ and gave 
GvidencG. In that evidence he stated that one Bupta Lilia was 
concerned in the offence. Lately, Bupta has been apprehended 
and tried, and the present accused again examined as a witness.
This time he has denied that Buptd had any part in the dacoity.
As one of these statements must be false  ̂ there is no doubt that 
he has given false evidence on one occasion or the other. An 
objection has, however, been taken by the accused’s pleader to 

"1;li#.^ffect that as the sanction of the High Court, as required by 
the last clause of section 839 of the Criminal Procedure Code 
(X  of 1882), has not been obtained, this prosecution must fail,
And that appears to be so.

“ I  have, accordingly, instructed the assessors to give opinions of 
not guilt}'’ ; and concurring Mth them I find that the accused, Ddla,
Jiva  ̂ is iiQt'gtiilty of the offence of giving false evidoncej puni',h 
able under section 193 of tbe Indian Penal Code (XLV of I8o0) 
and acquit him, and direct him to be discharged.

Against this acquittal an appeal was preferred by 0ove?ftment 
to the High Court.

Pcmdurang Balibhadmj Acting Government Pleader, for the 
Crown.

There was no appearance for the accused.
Pdndumng BaUhhadra.-^^ order of a,cquittal is wrong. The 

accused is clearly guilty of giving false ovidence, either on tlie 
f  ormer occasioiij when he was examined as an approver, or on the 
present occasion. One of the two statements is clearly false. I f  his 
former statement is false, then, no doubt, the sanction of the High 
Court is necessary. I f it was not obtained before the trials tliat 

"ctoes not vitiate the whole proceedings. The defect could have 
been cured by an adjournment of the trial for a time; and an
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■ application for a sanction to tliis Court. The Government frose-
Qi-een'-̂  enter ill the lower Court applied for adjoiirnment for this purj^ose, -

V. ' but it was not granted. If the accused’s statement on the present
l>Ai.i jiVA. falsOj the very fact of his committal by the Magistrate,

before whom it was made, amounts to a sanction, and no further 
ganction is necessary— Prasdd v. Sham

[B ibdw ood , J.—What was the original corapiaint against the 
accused and his accomplices in 1883 ? Was it one of dacoity^ or 
simply house-trespass by night ?]

The record of the case does not show the precise nature of the 
<3omplaint.

[B ir d WOOD, J.—We cannot assume that the complaint was 
one of dacoity. I f  the case was not one triable exclusively by 
the Court of Session, the Magistrate had no power to tender a 
pardon and examine the accused on oath in 1883 : see section 3SI7 
of the Criminal Procedure Code (X of 1882). His former state» 
iTjent, thereforej cannot be used against him.]

B ird w o o b , J.—The accused persons under trial in 1883 were 
charged ..under section 457 of the Indian Penal Code (XLV of 
1860)j that is, with an offence not triable exclusively by the Court 
of Session. The GovernmentPleader isunable to inform tis whether 
the complaint against them wasoneof dacoit}^—thatis,of anoffenee 
triable exclusively by a Court of Session  ̂or not. If the case was- 
not of the kind contemplated in section 337 of the Code of Cri­
minal Procedure (Act X  of 1882), then it was not competent to 
the Magistrate, Mr. Morison, who made the preliminary inquiry m 
1883, to tender a pardon to the accused in the present case, who 
was one of the accused in the former ease, or to examine him as a 
witness; ^nd the deposition of the present accused, recorded in 
the former ̂ ase, could not be used against him in the manner in 
which it is si^ught to be used : see J2ê . v. HanmankPK He could 
only, in that event, be charged with giving false evidence in 
the recent case\before Mr. Maconochie. And there being nothing 
to show that h\is evidence in this case is false, the prosecutioiii 
would necessarily fa il
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If, on the other liandj a pardon was legally tendered to the 
''accused in 1883, the proper sanction would be necessary for the 
present prosecution on each branch o f the alternative charges—J/?i- 
re Bdldji 8itdrdm^^\ And, in respect of the statement made in 
1883j the sanction of the High Court would be necessary under 
section 339 of the Criminal Procedure Code (X  of 1882). That 
sanction has never been given^ and could iiot now be given ; (see 
section 195 of the Code of Criminal Procedure (X  of 1882)^ clause 
{b) ). We do not, under the circumstances, consider the question 
whether there was sufficient sanction as regards the branch 
of the charge having reference to the evidence given before 
Mr. Maeonochie.

disnmsed,
(1)11 Bom. H. a  Rep., 34.

R B V ISIO N A L C R IM IN A L .
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Before Mr. Justice Birthmod, and Ih\ Jxmtke Jardme.

QUEEN-EMPEESS SHAIK ADAM VALAD SHAIK FAEID ' 
AiJD SHATK IBEA'HIM TALAD SHAIK UM AR^

Theft—Pmsemon—Fkli in an eiiclmediank— PemlCode {A c tX L V o f  ISQO),
. SeetionW9.

Where the accused were found fishing without permission in. an enclosed' 
tank belonging to the municipality of the town of Sirsi, it was held, trhai: they 
could be convicted of theft, as the tank, from which the fish were taken, was 

! apparently an enclosed tank, and the fish-were, therefore, restrained of their 
natural liberty, axud liable to be taken at any time according to the pleaifiire 
of the owner, and were, therefore, subjects of theft,

Bhusun Parui v. Denondth BanerjedX) and the Queen v. Remi Pothachi(.-) dia* 
tingnished.

This was a reference b y  the District Magistrate o f Kanara 
midei' section 438 of the Criminal Procedure Code (X o f 1882).

The reference, so far as it is material for the purposes of this 
reportj was as follows

On the 26th April, 1885, the accused were seen fishing with 
a rod in the '̂  Eotetere ” tank within the Sir,si municipal limits.

* Griniinal Reference, Ko, 159 o f 1S83.
<1)20 Calc. W . II. Cr. R u l, 15. (2)1, L. E., 5 Mad., 390.
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