
We now order that he be retried by the Court of Session on
" a n  amended charge for the dishonest retention, tlie previous con- Q u e e k -

vietions being also set forth in the charge.

Conmdion and sentence annulled, and retrial ordered on an vAt.«ABDUi 
amended charge* R a h i m a n .
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A rP E L L A T B  O iV IL .

Before Sir Charles Sw ’genty Et.y Chief Justice, and Mr, Justice Ndndhhdi
Saridds.

JOTIEA'M MA’NIR.VM, AfPLicANT,i;.DEVBA'ISHWAEA'PA', 1S85.
O r p o is i .*  . a c e m k - r S .

7oncUk(iio)i-a(j'reermnt, notke of, to 2Mrti£s tkereio—Service o f  such notice through a 
^_^SuhordinateJiulg(i~~DtJcMcmA<jricidtm'M-i‘ l ld i(ifA c t X V I I  (>/’ 'S’ec. 40, 

ruTc framed under— Ultra vires—Procedure,

The rule(>), that a notice to parties to a coiiciliatiou-agreemeiit should be served 
through a Subordinate Judge, framed by the Local Government under section 49 
of the Dekkhan Agriculturists’ Relief Act X V II of 1879, and puWished at page 
6S2, Parti, of the JSombay Qocermnent Gaxttte, is not idtra rire-s, and a notice so 
served was Zie/ff to be a good notice.

This was a reference by Dr, A. D. Pollen, Special Judge mi&r ,
Act XVII of 1879.

In this case notice to show cause why the eonciiiation-agree^ 
ment should not be filed, was drawn up by a coneiliatorrsigiietl, 
and sent to the Court to be served upon the parties to the said 
"agreement. The serving officer returned it served upon the 
parties, accompanied by his affidavit to that effect. The Subor- 
dinatfeyJudge of Barsi refused to file the agreement on the ground 
that notice had not been legally served upon the parties as eon- 
templated in section 44 of A ct X Y II of 1879,:

Civil Referencei Ko, 39 of 1885.

(1) The rule raiia as follows The: delivery of the written iioticG referred feO 
in section 44 of the A ct shall be effected through ffie Subordinate JiidgCj to whom 
it should be seiit for service by the conciliator at the Siune time that he for\vards 
the agreement. The Subordinate Judge, immediately on receipt of the agreement 
and of tiie written notice, diall cause the latter to be duly served ou the party 
named therein, and the date of auch iscrvlce shall be endorsed by the Subordinate 
Judge upon the agreement, -
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1885. The question referred for decision was:— Whether the rule at 
page 682, Part 1, of the Bomhay ' Government Gcaettc of J882 is 
legal, and whether the service of notice, in accordance there
with, is good service ?

There was 110 appearance for the parties.
Sargent, C. J.— We do not tliink that the rule at page 682 of the 

Government GazcttG of 1882 is ultra vires. The effect of it is that 
the conciliator “ delivers the notice ” by means of the Subordinate 
Judge. It could not have been intended that lie should neces
sarily deliver it in person.

A PP ELLA TE  C R IM IN A L.

Before 3Ir. Justice Birdioood and Mr. Justice Jardinc.

Q U E E K -E M PR E SS y. DA'LA' JIYA'.«'
1885. Gr'mlnal Procedure Code [Act X  o f Secs. 195,337 a«c<! 339—Indian Penal 

Decem&ej’ lO, Codt .{Act X L V  o f  1S60)> 8ecs. 193, 457—8 anction~-jEi)idence o f accuscd 
'— ^  7̂%c£/%

In case's hot; o f the kind contemplated in section 337 of tlie Orimiilai ProcedtU'6 
Code (X of 1882) it is not competent to a Magistrate holding a preliminary inquiry 
to tender pardon to the accused, or to examine him as a witness.

Statements ifliide by the accused in the course of such examination are irrelevant| 
and if subse(|iiently retracted, they cannot he used against him, or subject him to 
a prosectttion for giving false evidence, under section 193 of the Indian Penal 
Code (XLV of 1860).

followed.
When a pardon is legally tendered to the accused under section 337 of , the 

Criminal frocedure Code (X of 18S2), and the accused makes a statement on - 
oath which he retracts in a'siibsequenb judicial proceeding, a proper sanction is 
necessary for a prosecution for giving false evidence on each branch of the 
alternative charges.

In re jBdldji SHdrd^ni )̂ followed.

Such sanction can only be granted before, and not after, the commencement 
of the prosecution.

T his was an appeal by Government from an order of acquittal 
made by A. Shewan, Assistant Sessions Judge of Ahmedabad.

No. 130 of 1885. ̂  ■
Ci) I  L ,  E., 1 Bom., 610. (2) 11 Bom. H, C. Rep., 34.


