
jurisdiction, only by  reason o£ a siiiDposecl in ’G^>'iilarity on tlie 8̂85.
parfc of such Court See section 403 of tlie CriiniBal Procedure Qoben-

E m pbess
Code (Act X  of IS82). ,,

- G ustAd ji .

ThivS conviction must, therefore, be set aside, and the fine, if 
leviedj refunded.

Gcnvidi'on set asid(r.
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Where iipoii the evidence it njjpeared that tlje comj)Iairiaiifc wss the exclusive 
owjQer of a water-course, and that the accused had no sort of right to assert any 
elaim to it, the causing of a diminution of the supply of •water by the accused, 
even though in the assertion of a right, -was hekl to be only an additional -wroogg 
and to constitute mischief within the meaning of section 430 of tlie Indian Penal 
Code (Act X L V  of 1860).

Jidmhrishna Ghetii v, P a k m iya n d i Knd&m'bari^) followed^

T his was a refereneej under section 438 of the Code of Crimi
nal Procedure (Act X  of 1882), by Pv. E. Candy, Magistrate of the 
district of Katn%iri.

The accused was charged before Mr. K. V. Ghaisas, Magistrate 
(First Class) at Eatn^giri, with having caused a diminution of 
water-supply for agricultural purposes by diverting water from 
a water-course alleged to have been constructed by the com
plainant; and belonging to him exclusively. The aecused con» 
tended that the water-course belong^ to himself and the com
plainant jointly, that it ran partly in his (the accused’s) land, and 
that he was entitled to use it for the purpose of watering his 
own trees.

The Magistrate found that the conte.ntiou of the accused was 
wholly groundless, that ho had no elaim to the water-conrse, and

* Crirainal Reference, 3STo. 146 of 1SS5,
0)1. L. R,, I Mad=, 2GS.
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1885, that the watei’“Coiirse belonged exclusively to the complainant, 
Hê  therefore^ convicted the accused under section 4S0 of t1ie~ 
Indian Penal Code (Act XLV of I860), and sentenced him to pay 4  

fine of Es. 10.

The District Magistrate was of opinion that_, in the absence of 
evidence as to the conditions upon which the accused allowed the 
complainant to carry the water-course through his (the accused’s) 
lauds, the accused could not be held guilty, under section 430 of 
the Indian Penal Code (XLV of I860), for doing what he consi
dered he had a right to do on his own lands until the complainant 
produced a decree of a Civil Court, or some grant or arrangement 
from or with the accused giving to the complainant an exclusive 
right to the use of the water-course.

No one appeared in the High Court on behalf of the accused 
or the Crown. >

Fer Curiam.— The trying Magistrate seems to have been dis
tinctly of opinionj, on his appreciation of the evidence, that the 
complainant was the exclusive owner of the water-course stopped 
by the accused, and that the latter had no sort of right to assert 
any claim to it. I f the Magistrate’s view of the case is correct,—  
and for the purposes of this reference, we must, we think, accept 
it,-—then any claim set up by the accused could not have been 
bond fide. The assertion of a claim in such a case would “  only 
be an additional wmng”~BdmJcrislina Chetti v. Palcmiyandi 
Kuddmlcw^^\

The conviction and sentence must, we think, be sustained, 

a) I. L. E., 1 Mad,, 262.


