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REVISIONAL CRIMINAL.

Befare Sir Charles Sargent, Kt., Qhicf Justice, Mr, Justice Ndandbhai Haridds,
My, Justice Birdwood, and 8ir Williawm Wedderburn, Buart., Justice.
QUEEN-EMPRESS » C. P. FOX,

Revisiopal power—Review of judgmeni—High Cowrt—Criminal Pracedure Code
{det X of 1882), Secs. 369 and 439,

A Division Bench of the High Court has not, under section 439 of the Code
of Criminal Procedure (Act X of 1852}, any power to review its judgment
pronounced on revision in a criminal case.

Queen-Empress v, Durgd Charan () followed,

TaE accused, C. P. Fox, was convicted by F. L, Charles, Magis-
trate (First Class), Dharwar, under section 25 of the Railway
Act, IV of 1879, of the offence of negligently omitting, in co/
travention of No. 8 of the Railway Rules, to carry a lamp on s
trolly, thereby causing the death of one Gangérim, and injur-
ing two other men. He was sentenced to pay a fine of Rs. 50,
or, in default, to undergo simple imprisonment for one month.

The High Court on a revision of the criminal calendars sent
for the record and proceedings of the case, and gave notice to the
accused person to show cause why the sentence passed on him
should not be enhanced. The aceused not having appeared either
in person or by pleader, the High Court (Na'NA'BHAT HARIDA'S
and WEDDERBURY, Jd.,) on the 27th of August, 1885, made the .
following order :~ '

“We have called for the vecord and proceedings to consider
whether the sentence passed upon the aceused is adequate to the
offence held proved against him. There is no doubt as to the
facts, as the convicting Magistrate observes, and the accused hag
pleaded guilty. The consequence of his omission was a collision
between a material train and the trolly, resulting in the death
of one Gangdrdm, who was on the trolly, and some injury to two
other men. He admits that he has been supplied with a copy of

¥ Criminal Review, No, 200 of 1885,
I LR,T7AlL, 672.
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A copy of those
b'of those rules,
a trolly is

dir R
rumning at night, a red light should be shown in each MICMO;I
“a( B

This being the rule, it shounld have been implicitly obey”

was bound to carry his lights even though ha may have fought
that there was no chance of a train being on the line. For_ this
offence a fine of Rs. 50 appears to us quite inadequate; ar™ W©
consider that some term of imprisonment should be impd sed:
But, as regards the amount of imprisonment, we take ind cm?l'

the zules made by the Railway Company.”
mles is recoxded in this case (exhibit 3)) Rule
which the accused disobeyed, requires that «whel.

1
deration the fact that the line was still under cnn\i;metlon , ang-

not as yet opened for traffie, so that the safcﬁ of the general
public was not endangered. In the public interest, therefore, n
very severe sentence is not required. We, therefove, direct that
the accused suffer one month’s simple imprisonment, in addition
to the fine he has already paid.”

Dramson, instructed by F. S, Hore, on the 10th September, 1885,
applied to the Court to review its judgment and reverse the
conviction and sentence, on the ground that the rule, which the
accused was found 4o have disobeyed, was one whieh had not
received legal sanction, and wag illegal, and’jt;ha,t, therefore, both
the original and enhanced sentences were equally illegal.

The Court, feeling a doubt as to its'power to revise its decision,
réferred the following question o the Full Bench :—

+ “Whether a Division Bench of the High Court has, under see-
tion 369 or 439 of the Code of Criminal Procedure (X of 1882), or
otherwise, power to alter or review its own decisionin a criminal
case.” ‘

Branson and Inverarity, instructed by F. 8. Hove, appeared
before the Full Bench,

Branson.—The original conviction is illegal, being founded upon
rules not sanctioned by Government, as reqﬂu;iréd by the. Act, and,
thevefore, the enhancement of the scutevce is also illegal, The
{Clourt has the power of reviewing its /own decision.  Assuming
fhe original sentence to be illegal, it is manifestly unjust that
the Court should fivst perpetrate an i anahty and then conféss
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1883, its inahility to mmId; it.  The Courts in England can revise

“};;;—' their  senteRCS™Fing v Waddington® ; Archibald’s Criminal’
Exreess  Pleading, 190. e sessions ave regarded as one day, and the
. PoFox,  Clourt cant "vl «r sentence ab any time during the Sessions,

1 saygn(ler the Codes of 1861 and 1872, the Court had the
vpowel’/f‘ revision over subordinate Courts—section 404 of Act
XXV 1861; section 297 of Act X of 1872, The section of
Act ¥, 1882 which corvesponds with these sections, is section

489.4 comparison of these provisions shows that the old

(le contemplated only the revision of the proceedings of sub-
dnate Courts ; whereas section 439 omitsthe words“Subordinate

Sourts” and thus enlarges the High Cowrt’s sphere of revision
by including the proceedings of its own Judges or Benches. The
only limitation to this power is that mentioned in the last clanse
of section 489, which says: “Nothing in this section applies
to an entry made under section 273, or shall be decmed to
authiorize a High Court to convert a finding of acquittal into
one of conviction.” This econtention is strengthened by the pro-
vision of section 369, which says : “ No Conrt, other than a High
Court, when it has signed its judgment, shall alter or review the
same, except as provided in scetion 395, or to correct a clerical
error.”

But, T submit, the section also gives power to revise the revi
sional proceedings. This section gives the High Court the power
of vevision in cases before the Presidency Mmmtm ates, cases reserv
ed by a Judge of the High Court on the Original Side sitting’ at
sessions, cases called for hy it from the lower Courts, and any
other cases which may come to its knowledge. The section
excludes the words which limited the previous jurisdiction to
the proceedings of subordinate Courts, and includes a paragraph
which is inexplicable, if it was not intended that the revisional
power shall apply to the High Court, WNeither this section nor
gection 369 has been rightly construed by Broadhurst, J,, in
Queen-Impress v. Durgd Charang,.  The limitation of section 369
to questions reserved by the Judges of the High Court under

{1 1 East, 143, O L L R, 7 AL, 672,
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section 434 is not justificd by the words of the Code. It iy
inconceivable that the Leyislature should have intended that
the High Court, if satisficd that by an oversight on the part of
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counsel, or omission on its owu part to notice a relevant fact O ¥ Fox

in the proceedings, its judgwent bas gone wrong and has pro-
duced a failure of justice, shoald not be able to vasate the judge
ment.

[SarcENT, CJ.~—The aggricved party may invoke the exercice
of the prerogative.]

Government can graut a pardon; it cannot reverse a cons
vietion. Besides, cases are conceivable where Government inter-
ference would e absolutely impossible.  Where the facts ave not
at all presented, or where they are misy epresented, the Courd
ought to have the puwer of revising its own proceedings.  Other-
wise failure of justice must inevitably result in some cases.  The
Calcutta Court exercised such power in Z%e Goeernment of Benyul
v, Meer Supwar Jau®, - It was held by the High Court ab Allaha-
bad in the case of Empress of India v. Savinwkl Singh!? that
the Full Bench of the Court, when determining whether a sena
tence submitted to it for confirmation should be confirmed or nots
was not precluded by the order of the Division Bench from consi-
dering whetlier the accused person Lad been eonvieted by aCourt
of competent jurisdiction. In the case of Ramessori Dassee
v. Dovrgdddss Chatterjee®, White, J., held that every Court had
inherent vight to see that its power was not abused, and that it
had power to set aside its order in the interests of justice. .

[Sarcext, C. J—That was a civil case.]

Tnverarity on the same side.—Section 442 of the Criminal Pro-
cedure Code (X of 1882) provides that when a case is revised hy
theHigh Courtit shall certify its decisionor order totheCourt below,
which shall thereupon make such orders as are conformable to the
decision certified. So that the new orders when they come up
before the High Court ave lable to revision. In the great mass
of cases the High Covrt decides upon limited points on an in-

{1) 18 Cale, W. R, 85 Cr. Rul ey @ L L R,2AL, 218,
& LT R., 6 Cale.y 1034
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spection of the papers only. There is generally no appearance
of the parties either in person or by pleader; and is it to he
supposed. that if the Cowrt overlooks a fact—and it does not
pretend to go through all the papers—and decides wrongly, that
it is debarred from revising its decision ?

SarcenT, C. J—The question which has been referred to the
Fall Bencli is, whether My, Justice Nandbhai Haridds and Sir Wil-
liam Wedderburn could review an order which they had already
made, as a Court of revision, under section 439 of the Criminal
Procedure Codé (X of 1882), Before procceding to consider that
section: it would be well to cousider what was the state of the
1&\? before the Aet was passed.  Now, under Act XXV of 1861,
there was no review of any order passed in a eriminal matter
hy the High Court. The decision and reasoniing in the Caleutta
Pull Bench case,  Queen v, Godidi Raoul®, have ‘itl\\'élyh' Yeen
regardeq as conclusive on that point.

It is not suggested that there is any alteration in the language
of Act X of 1872 to lead to a different result.

But it is said that the power is to e inferved from see-
tions 369 and 439 of Act X of 1882, which are amended forms
of sections 4G4 and 207 of Act X of 1872, The reservation of
the power of review by seetion 369 is sutficiently accounted
for by supposing it to refer to the power of review given to the
High Court by scetion 431 The exeeption contained in the
ast clause of scetion 489, of an cntry wade by the Judge pre#
siding at sessions, under seetion 273, doubtless points to the
possibility of there being procecdings of the High Court itself
which it can revise under that seetion,  But, however that may

be, the section cannot, we think, without express words be made
applicable to an order of revision made under the section itself.
This view is in agreement with that expressed by the Allahabad
High Court in Queen Empress vo Durgd Oharant®,  If an error:
has been committed in the order which is sought to he reviewed,
the proper course will be to apply to the Government, who, if
they are convineed that there has been an crvor, will, no doubt,-

(Y 5 Cadeo WL 1L, 6L Uy Ruly 7 M1, L R, 7 ALL, 672,
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o b
exercise their prerogative of remitting the sentence which has 188

~heen passed. QUEES-
e = . e Esrresy
The same day the Division Bench rejected the petition accord- N
ingly. C. b, Foxa

Petition rejocted.

REVISIONAL CRIMINAL.

e

Bejore Mr, Justice Neindbhdi Haridds and Sir Willigin Wedderbw'n, Burt,, Justice,
QUEEN-EMPRESS . GUBTA'DJI BARJOI’JI 1885,

stober 8.
A'bkdri— Retyigl—Tur zadzrfzon——Acgmtlal——-Bambcty Act. V-of. 1878, Sec. 3, CL B, Getoler 8,__
wend Sec, 56— Criminal Pr oualme Code ALIZA of ISS") Sees, 1 and 403—-»5'1}"6cct!

luw,

- The Jumdwtmn confer md by the Code of Cnnunal Pmcedme {Act X of 1882)
does not affect any sln,cml jurisdiction or power conferrédby any | h\\ in force at
the tine when the Code came into force,

Alloffences against the abkdri law (Bombay Act 'V of 1878) being cognizable by
a Magistrate of the Necond Cluss (section 3, {:I. 5, and seetion 56), a person tried
for any such offence by any such Magistrate, mxﬁewquitted, is not liahie to be tried
again for the same offence (section 403), unless the ncquittql has becen set aside by
the High Court on appeal by the Government.
THIS was an application to the High Court for the exercise of
the power of vévision undei;"section 439 of the Criminal Proge-
~dure Code (Act X of 1882},
On the 27th of May, 1885, two persons were prosecuted, under
“seetion 43 () of the Bombay A'bkdri Act V of 1878, before
Mr. Soman, Magistrate (Second Class) at Alibdg, for transporting
five gallons of toddy each, in contraventionof section 17 of the Act,
—four gallons per head being the maximum allowed by a notifi-
cation of Government issued under the section. In the course
of the trial they stated that they had bought the toddy from
the applicant, . Gustddji- Barjorji, licensed liquor-seller. The
Magistrate theleupon sumnmoned Dim, bub acqultted him. The
persons prosecuted were eo,;uvmted by the Second Class Magis-
trate, aud appcakd to the" First Class Magistrate, Mr, Drew.

- *Criminal Application, No. 267 of 1885,



