1638

May 12.

50 INDIAN LAW REPORTS. [ voL. xxI

FULL BENGCH.

Before Young C. J., Addison and Monvoe JJ.
KEWAL KISHAN—Appellant,
VETSUSs

SPECIAL OFFICIAL RECEIVER, PUNJ AB,

AND OTHERS—Respondents.
First Appeal from Order No. 192 of 1938

Provincial Insolvency Act (V of 1820), SS. 28 (7) and 34
(2) — Doctrine of * Relation-back *’ enacted in S. 28 (T) —
TWhether governs S. 34 (2).

Held, that a debt incurred between the date of petition
and the date of adjudication, as in the present case, is not prov-
able under the provisions of s. 34 (2) of the Provincial Insol-
vency Act as that section is governed by s. 28 (7) of the same
Act for all purposes.

Nizam v. Babu Ram (1) and Byramji Bomanji Talati ~.
The Official Assignee of Bombay (2), followed.

QOther case-law, discussed.

Auvar Narma CHona, for the Appellant:—The point for
decision in this case was whether the debt of the creditor-
appellant incurred by the insolvent between the date of peti-
tion and the date of adjudication was governed by s. 34 (2)
by itself or whether s. 34 (2) was governed by s. 28 (7). My
submission is that s. 28 (7) does not govern s. 34 (2) as 5. 34
comes later in the Act. Clause (7) merely governs the
provisions of s. 28 itself: See Madhu Sardar v. Khitish
Chandra Banerjee (3) and Hemrayj Champa ILal v. Raw
Kishen Ram (4). It was held in these cases, that s. 28 (T
does not govern s. Hl. In view of these authorities, the
Tegislature amended s, 51 by the Bankruptecy Amendment
Act, 1926, by substituting * the date of admission of the
petition > for ** the date of the order of adjudication.” But
the Legislature left the words *‘ the date of such adjudica-
tion ’’ intact in s. 34 (2) and therefore, the intention of the
Legislature is clear that that section is not governed by s. 28

(1) I. L. R. (1933) 14 Lah. 730. (3) L. L. R. (1916) 42 Cal. 289.
(2)1. L. B. (1036) 6) Bom. 444. {4) (1917) 38 I. C. 369,
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{7) otherwise these words would also have been substituted as in
the case of a. 51.

The same was the case with regard to s. 53, The Legisla-
iure amended this section also and inserted the words ““ on a
petition presented "’ in the section, leaving s. 34 (2) as it is.
Again, if sub-s. (7) was to govern the rest of the Aet it would
have been an independent section by itself and notf only 2 sub-
section.

It was laid down i A, N. A. /. Chetty ~. Ba Tin (1),
Faunichedii Framji v. Pestonii Cowasii 2 and Venkatachalam
Chettyar v, Collector, fussadin 3) that =0 28 ¢7) of the Act does
not govern s, 34,

Nazir Anvap, Kuwasa, Special Official Receiver, for
Hespondents : —The Legislature by amending ss. 51 and 53
has <hown the clear intention that s. 28 (7) governs even ithe
sections that come later. 5. 28 deals only with the guestion
of adjudication and its effect und, therefore, the provisions
of sub-s. (7Y of that section could not have been hetter placed
than in this section. Tuless expressly enacted otherwise, an
order of adjudication must relate back to and take effect from
the date of the presentation of the petition for all purposes
under s. 28 (7). S. 28 (2) hars the charging of the property
of the insolvent affer the date of the petition. If it were to
be held that s. 28 (7) does not govern s. 34, nothing would
prevent the insolvent between petition and adjudication from
incurring labilities. This would defeat the intention of s.
28 (2) and the whole purpose of the Act with if.

The insolvent, as from the date of the petition is civilly
dead, and cannot after petition act in respeet of his property
in such a wayv as to bind the Official Receiver or his eveditors:
Qee Nizam v. Babw Ram (4y. Byramji Bomanji Talati ~. The
Official  Assignee of Bombay (5) and IDinavezhi Vealota
Hanumantha Ran v. Yerugalapati Gangayya (6), in favour of
the proposition that 5. 34 is governed by 5. 28 (7). Ifs. 28 (7)
governs s, 34 under some circumstances, it must govern that
section under all circumstances.

" Awar Narm Cmoxs, replied.

{1) (1921) 61 1. C. 640. () I L. R. (1983) 14 Tah,780.
{2) 1932 A. I. R, (Bom.) B11. (5) 1. L. R.(1936) 60 Bom, 444 .
(3) 1937 A. T. R. (Rang.) 50. (6) L. L. R. (1928) 61 Mad. 594,
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First appeal from the order of Khwaja Nazir
Ahmad, Special Official Receiver, Punjab and Delhi
Provinces, Lahore. dated 15th August, 1938, rejecting
the claim. v

The order of Monroe J. referring the case to a
Full Bench, dated 17th April. 1939.

Two claims have been rejected hy the Special
Official Receiver. They arise in respect of debts in-
carred by the insolvent after presentation of the peti-
tion and publication of the statutory notification in
the Punjab Gazette. The debt alleged to be due to Pt.
Devi Chand is secured by two promissory notes, one for:
Rs.600, dated the 13th August, 1937, and the second
for Rs.400 by a promissory note, dated the 14th
January, 1938. L. Kewal Kishen held a promissory
note for Rs.500, dated the 29th of January, 1938. The
amount was advanced to the insolvent for payment of
land revenue and the loan was obtained by the insolvent
after a refusal of the District Judge to direct the
Receiver 'to pay the amount until the insolvent had
given a proper account of his income. It does not
appear that the creditors alleged ignorance of the
insolvency proceedings. Section 34 of the Provincial
Insolvency Act, which differs from the corresponding
section, section 46, of the Presidency Towns Insolvency
Act, makes provable all debts and liabilities to which
the debtor is subject when he is adjudged an insolvent
or to which he may become subject before his discharge
by reason of any obligation incurred before the date
of such adjudication. There is no reference in the
section to the date of the presentation of the petition,
but it has been argued for the Special Official Receiver
that the doctrine of relation back must be applied. In _
K. N. A 1. Chetty v. Ba Tin (1) a D1v1s1on Bench of

(1) (1921) 61 L. C. 640.’
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the Burma Chief Court rejected this view : in Jamshed-
ji Framji v. Pestonji Cowasjl (1) a Single Judge of
the Bombay High Court also rejected this view, and
fhe Special Gfficial Receiver relied on & Division Bench
decision of this Court. Niww v. Babnu Ruin (2). In
an interesting and, if T may vespectfully say so. ©
carefully reasoned judgment Mr, Justice Bhide. with
whose judgment Mr. Justice Addison concuarred,
veached the conclusion that sub-section (V) of section
28, which enacts the doctrine of relation back. governs
section 34. The guestion at issve in that casze was
whether a debt which became barred by limitation
after presentation of the petition and hefore adjudica-
tion was provable under section 34. The doctrine of
relation back cannot be applied in relation to section
34 in one set of civcumstances and not in another.  The
principle laid down in Nizam v Babue Roam (2) was_ it
seems to me, necessary for the decision reached in that
case and I am bound by it.

As the question is one of considerahle importance
and there is a conflict of view. I think that this case
ought to go to a larger Bench and I vefer it to the
learned Chief Justice to make such orderv as he thinks
fit.

THE JUDGMENT OF THE FULL BENCH.

Youxe C. J—In this case the Special Official
Receiver has rejected the claims of two creditors, Devi
‘Chand and Kewal Kishen, in the proceedings in the
insolvency of one Sohan Lal.

On the 15th April, 1937, the petition was filed and
on the 20th of April it was admitted. Notification of
the petition was published in the Gazette on the 3rd

of June of the same year. On the 5th of March, 1938,

(1) 1932 A, 1. R. (Bom). 511, {2) L L. R. (1933) 14 Lah. 730,
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Sohan Lal was adjudicated insolvent. The debts on
which Devi Chand’s claim is founded were incurred on
the 13th of August, 1937, and the 14th of January,
1938, and that of Kewal Kishen on the 29th of
Januvary, 1938. Thus these debts were incurred

between the date of the petition and the date of ad-
judication.

Section 34 (2) of the Provincial Insolvency Act
provides :

“ Save as provided by sub-section (1), all debts
and liabilities, present or future, certain or
contingent, to which the debtor is subject
when he is adjudged insolvent, or to which
he may become subject before his discharge
by reason of any obligation incurred before
the date of such adjudication, shall be
deemed to be debts provable under this
Act.” '

Section 28 (7) provides :

““ An order of adjudication shall relate back to,
and take effect from, the date of the pre-
sentation of the petition on which it is
made.”’

The point, which has to be decided, is whether the
dehts of these two creditors are governed by section 34
(2) by itself, or whether section 34 (2) is governed by
section 28 (7). It has been argued by counsel for the
appellants that section 28 (7) does not govern section
34 (2), his argument being that section 28 (7) merely
governs section 28 itself and does not and cannot
govern section 34 which comes later in the Act.

The history of the question of how far section 28
(7) governs the rest of the sections in the Provincial
Insolvency Act is not without interest. The point
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avose as to the effect of section 28 (7) on section 51 of
the Pravincial Insolvency Act: and in the cases re-
ported as Madhu Sardar v. Khitish ("hawdra Banner-
jee (1) and in Hemraj Champa Lal v. Ruwiishen Ram
/2} it was held that section 28 (7) did not govern
section 51. These decisions were duubted in the case
reported as Sankaranarayana Atyar v. Alagini 4yar
{8): the Legislature at that stage intervened and
amended section 51 by the Provincial Insolvency
{Amendment) Act, 1926, by omitting ‘‘ the date of
the order of adjudication *’ from section 51 and sub-
stituting ** the date of admission of the petition.”

As regards section 53 of the Act, the cases report-
ed as Hemraj v. Krishan Lol (4) and Naaindas Dahya-
blai . Gordhandas Dahyabhai (5) decided that
section 28 (7) did not govern section 53. On the
nther hand. in the cases reported as Sankaranarayana
Adynr v, Alogini Atyar (3). Rangiak v. Appaji Rao
(8), Rakhal Chandra Purkait v. Sudhindra Nath Bose
{7y and Sheonath Singh v. Munshi Ram (8) other High
Courts held that section 28 (7) did govern section 53.
Again, the Legislature intervened and amended the
wording of section 53 hy inserting the words ‘““ on a
petition presented ’’ in that section. Thus the inten-
tion of the Legislature as regards these two sections
of the Act has been made clear.

The argument which has heen presented to us is
that if sub-section (7) was meant to govern the rest of
the Act, it would have been elevated to the dignity of
a section and this important provision would not have
been contained in a mere sub-section. I can find no

(1) 1 L. R. (1915) 42 Cal. 289, (5) L. L. R. (1925) 40 Bom. "730.
2) (1917) 38 1. C. 369. (6) L L. R, (1927) 50 Mad 300,
(3) (1019) 491 C. 288. (1) I. L, B. (1919) 46 Cal, 991

4) I L. R. (1929) 10 Lah, 106 (F. B)  (8) I. L. R.(1920) 42 Al 433
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validity in this argument. Section 28 deals solely with
the question of adjudication and its effect. No better
place for this provision could be found than in its
present position in the Act. The clear enactment that
an order of adjudication shall relate back to, and take
effect from, the date of the presentation of the petition
must affect the order of adjudication for all purposes
unless otherwise expressly enacted. The effect is that
the date of the order of adjudication shall by legal
fiction be taken to be the date of the presentation of
the petition.

If the contrary were held, a peculiar situation
would arise. Section 28 (2), which provides that no
creditor, during the pendency of the insolvency pro-
ceedings, shall have any remedy against the property of
the insolvent in respect of the debt, clearly bars the
charging of the property of the insolvent after the date
of the petition. This has been enacted to protect theé
creditors’ interests. If section 28 (7) did not govern
section 34, there would be nothing to prevent the in-
solvent between petition and adjudication from in-
curring debts to any amount which would defeat not
only the intention of section 28 (2) hut the whole
purpose of the Act. Again, the insolvent by opera-
tion of section 28 (2) cannot create a mortgage which
will affect his estate, but if in that mortgage there
was a personal covenant to pay the debt, the creditor.
though not able to proceed under the mortgage, could
prove his debt in the insolvency proceedings if section

28 (7) did not govern section 34 (2), and so affect the

estate and the interests of ‘the other creditors.

The effect of the Provincial Insolvency Act is that
the insolvent as from the date of the petition is civilly
dead and cannot after the petition enter into any
transaction in respect of his property which will bind
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the Official Receiver or his creditors. Any person
dealing with the insolvent after that date does so at
his peril. In Ponsford, Baker & o, v. Union of
London and Smitl's Bunk, Limited (1) it was held
that n secured creditor was not entitled to receive pay-
ment of his debt frem his debtor or to ﬁand over the
securities after notice of an act of hankruptey on the
part of the debtor, this heing the consequence of the
debtor having incapavitated Bimself from tendering the
monev, It seems to he obvicus. therefore, rhat if a
debitor cannot tender money himself to obtain the re-
turn of the securities pledged. he cannot incur vebfs
himself doring this period and so affect the yest of his

creditors.

The question wiether section 28 (7) governs
zection 34 or not has been considered in the cases re-
ported as Nizam v. Duby Rew (2). A Stbhramania
Ayyar v. S, Heencishisundaram Chetting (3), Byram-
ji Bowmanii Laluti v. The Ljfeicd dssiguee of Bombay
(4) and Rangink Appaji Rae (5). The firet three of
these authorities decided that section 34 was zoverned
by section 28 (7) and that accordingly cenmn clebts
which were barred by time at the date of adjudication,
but not at the date of the presentation of the petition.
were provable in the insolvency. In my opinion. if
section 28 (7) governs section 34 under these circum-
stances, it must govern section 34 under all cireum
stances.

In the case veported as Dinarnzhi Venkata
Hanumantha Reao v. Yerugalapati Gangoyya (8) the
original petitioner wished to withdraw and another
creditor wished to have his name substituted as the
petitioner. The debt of the second creditor was

(1) (1908) L. R. 2 Ch. D. 444, (4) 1. L. R. (1936) 60 Bom. 444,
(2) L 7. R. (1933) I4 Lah. 730. (5) L L. R.{1927) 50 Mad, 300.
{3) 1. L. R.[1937] Mad 679, (6) T. L. R. (1928) 51 Mad. 594,
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barred by time at the date of his application to be sub-
stituted for the original creditor but not at the time
of the presentation of the petition by the original
creditor : it was held that the substitution could take
place hecause section 34 was governed by section 28 -
(7) aud. thevefore, the debt of the second creditor was
pravable in the insolvency and for that reason he could
he substituied for the original petitioner. With these
authorities I respectfully agree.

The contrary view, however, has been held in
K.N.K.I Chetty v. Ba Thin (1), Jamshedji Framji
v. Pestonji Cowasji (2) and Venkatachalam Chettyar
v. Collector, Bassain (3). In all these authorities, the
decisions were arrived at because in the Presidency
Towns Insolvency Act, section 46 (2), there is a speci-
fied provision to the following effect: ‘° A person
having notice of the presentation of any insolvency
petition by or against the debtor shall not prove for
any deht or liability contracted by the debtor sub-
sequently to the date of his so having notice.”” The
learned Judges in these cases were strongly influenced
in their decision by the fact that there was not a
similar provision in the Provincial Insolvency Act.
The Presidency Towns Insolvency Act, however, fol-
lows more strictly the English Law of Bankruptcy. In
English Law the principle of *“ relation back >’ has, as
its terminus a guo, the act of bankruptey which might
take place within three months before the date of the
petition. The act of bankruptcy, therefore, might be
unknown to bond fide creditors at the time they were
dealing with the insolvent. This cannot apply to the
Provincial Insolvency Act, the principle of *‘ relation
back *’.in this Act applies to the date of the petition

(1) (1921) 61 X, C. 640. (2) 1932 A. I. R. (Bom.) §11.
(8). 1937 A. 1. R. (Rang.) 50.
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only and not previously. It is for this veason that the
provision of the Presidency Towns Insclvency Act set
out in section 46 (2) has not been included in the Pro-
vincial Insolvency Act. The omission of this pro-
vision rrom the Provincial Insolvency Act thervefore
cannot, it my opinion, be good ground for holding
that section 34 (2) is independent of section 28 (7).
The wording of section 28 (7) is very precise and—
apart from any other consideration—clearly expresses
in my opinion the intention of the Legislature that it
should govern adjudication for all purposes.

I. therefore. hold that section 28 (7) does govern
section 34 and that therefore the Special Official Re-
ceiver has rightly rejected these two claims.

With regard to costs, the Npecial Official Receiver
has appeured both before the learned Single Judge of
this Court and before us. He is entitled to costs in
hoth Courts. which T assess at Rs. 100.

AppisoN J.—T agree.

MonNroE J.—T agree.

4. K. C.

Appeal dismissed.

1939
Kewaxn
KisHaw

D,
SPECIAL
OFrFICcIAL
Rxcerves,
Powsas.

Youne C. 3.

Avpisox §.
Moxzror J.



