1939

Niman SivgHE
.
Srar Ram.

Darte SivcH dJ.

Monmoz J.
Ram Larn J.

1939
April 3.

40 INDIAN LAW REPORTS. [VoL. XXI

tilling the soil and who derives his livelihood from that
occupation and cannot or does not maintain himself’
from other sources. I do not mean thereby that the:
sole source of his income or the main source of his in-
come must be this occupation of tilling the soil. No
doubt in most cases a rough and ready test would be
afforded by considering the main source of income or
the sole source of income, but that in my opinion is
not an absolutely correct test. The true test is
whether a man personally engages in tilling and
whether this occupation is essential to his mainten-
ance. I would, therefore, hold in this case that the
appellant is not an agriculturist and would uphold the-
decision of the trial Court and dismiss this appeal
with costs.
Monroe J.—1 agree.

Raw Yarrn J.—T also agree.
A.N. K.

APPELLATE CIVIL.

Before Bhide J.
RAM RATTAN anp orHERS—Appellants,
versus

FAZAL HAQ anp oTEHERS—Respondents.
Second Appeal from Order No, 23 of 1938.
Provincial Insolvency Act (V of 7920), SS. 28 (9), (7) and
60 (8) — Punjab Alienation of Land Act (XIII of 1900),
8. 16 — Land belonging to an Insolvent vesting in Receiver:
after adjudication — Insolvent acquiring, before date of sale,

status of a member of agricultural tribe under Punjab Aliena-
tion of Land Act — Land whether can be sold by Receiver.

Held, that the land belonging to an insolvent which has
vested in a Receiver after his adjudication, cannot be sold by
the Receiver, if the insolvent acquires the status of a member
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of an agrieultural tribe, notified under the Punjab Alienation
of Land Act, at any time before the date of the sale as s. 16
of that Act would be a bar to such a sale in view of the pro-
visions of s. 60 () of the Provincial Insolvency Act.

Qase-law discussed.

Second appeal from order of Lala Munshi Ram,
District Judge, Gurdaspur, dated 7th May, 1938,
modifying that of Pandit Vidya Sagar Vasisht, In-
solvency Judge, Gurdaspur, dated 14th June, 1937,
accepting the appeal of the creditors in part so as to
deelare that the house is not exempt from sale.

S. L. Puri. for Appellants.

Dwarks NatH Accarwar, for Respondent.

Bampe J.—S. A. O. Nos.23 and 40 of 1938 are
two appeals which arise out of different insolvency pro-
ceedings, but the main point for decision in both being
the same guestion of law. these can be disposed of to-
gether.

I doubt if second appeals are really competent in
these cases as no question falling under section 4 of
the Provincial Insolvency Act seems to have been de-
oided; but the point has not been raised and in any
case petitions for revision would be competent in view
of the question of law involved.

The material facts bearing on the question of
law in the two cases may be briefly stated as follows :~
(2 In S. A. O. No.23 of 1938 one Sheikh Fazal
Hag, a Kakkezai Sheikh, was adjudicated an insolvent
on the 19th March, 1981, and his property vested in

the Receiver. Before the sale of his property, how-

ever, the Kakkezai tribe was declared an agricultural
tribe under the Punjab Alienation of Land Act by a
notification of the Punjab Government, dated 30th
August, 1985. An objection was then raised that his
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land could not be sold in view of the provisions of
section 16 of the Punjab Alienation of Land Act and
this objection has been upheld by the Courts below.
From this decision the creditors have preferred an
appeal.

(72) In 5. A. O. No.40 of 1958, on a petition filed
by a creditor on 27th April, 1935, ial Chand, res-
pondent, a pleader of Lyallpur, was adjudicated in-
solvent on the 17th Cctober, 1926. Lal Chand claimed
to have become a Christian on the 12th October, 1936,
i.e., five days before the adjudication and contended
that as Christians were notified as an agricultural
tribe under the Punjab Alienation cf Land Act in the
Lyallpur District, his land could not be sold in the
insolvency proceedings. The allegation that Lal
Chand had become a Christian was disputed and this
question of fact should have been decided first. But
the Courts below have proceeded to decide the question
of law first,—assuming that Lal Chand had become a
Christian on the 12th Gctober, 1936, as alleged by
him. The contention of Lal Chand that his land could
not be sold has been upheld by the Courts below and

from this decision one of the creditors has preferred
this appeal.

The facts in this second case are practically on a
par with those in S. A. O. No.23 of 1938, so far as the
point of law is concerned, except this that the insol-
vent in the second case became a member of an agri-
cultural tribe after the presentation of the petition for
insolvency, but before the date of adjudication. In
the second case the insolvent became a member of
agricultural tribe by a voluntary conversion to
Christianity and not by any notification as in the first
case; but this will not make any difference, if it is
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found that as a matter of fact ne did heconie a
Christian on 12th October, 1936, as alleged.

Shortly stated the point of law arising in the two
cases thus is whether
vent, which ! ‘
cation coi ?;:u; e

the land holonging to an insol-
ter h
» Hecelver, the
acquires the status of a member of an agricultural
tribe notified under the Punijab Alienation of TLand
Act, at any time beforve the date of the
section 16 of that Act a hary to such a sale?

1= adindi-
insclvent

afte
11

sale—or 1s

The learned counsel for the appellants relied
mainly on two points. Tt was nrged firstly that

when a perron is adjudged

insolvent, his pro-
perty vests in the L\,\ewel vnder section 28 of the
Provincial Insolvency Act and the Recelver hecomes
legally the owner of the propertv a2 a veanlt.,  The fact
that the insolvent has hecome a memher of an agricul-
tural tribe thereafter iz immaterial as the property in
question belongs to the Receiver and not the insolvent
at the date of the sale: and secondly that

the gsale of property in the imsolvency proceed-
3 15 effected by the Receiver and is therefore not a

ings i
ale of the Court

sale in execution of a decree or order

within the meaning of secticn 16 of the Punjab Aliena-
tion »f Land Act.

As vegards the first point, reliance was placed on
Official Assignee, Bombay v. Registrar, Small Cause
Court, Amritsar (1) and the commentary in Mulla’s
Law of Ineolvency at pages 167—169. There can be,
T think, no doubt that the property of an insolvent
vest: comypietely in the Receiver after the adjudication
ovder is passed; for otherwise the Receiver could not

(1) 1. L. R. (1610) 87 Cal 418 (P. C.).
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dispose of the property and convey valid title to the
alienees.

It is true that the insolvent gets any surplus after
the distribution of the sale proceeds of the assets
amongst the creditors but that appears to be due to
the statutory provision contained in section 67 of the
Provincial Insclvency Act. After considering the .
relevant provisions of the Act, as regards the vesting
of the property in the Receiver, it seems to me that the
contention of the learned counsel for the appellants
that legally the Receiver and not the insolvent is the
owner of the property, which vests in the Receiver on
the order of adjudication being passed 1s correct.

But the property of the insolvent is vested in the
Receiver for the purposes of the Provincial Insolvency
Act and its administration by the Receiver is subject
to the provisions of that Aect. Part III of the Act
deals with the administration of the insolvents’ pro-
perty after adjudication and subsection (2) of section
60, which is strongly relied upon by the respondents,
runs as follows :—

‘““ Nothing in this Act shall be deemed to affect
any provisions of any enactment for the time being
in force prohibiting or restricting the execution of
decrees or orders against immoveable property; and any
such provisions shall be deemed to apply to the en-
forcement of an order of adjudication made under this
Act as if 1t were such a decree or order.”

This subsection is evidently intended to protect
the interests of the insolvent by saving the application
of enactments prohibiting or restricting the execution
of decrees or orders against the immoveable property
of the insolvent in the hands of the Receiver. If it
were held that enactments prohibiting or restricting the
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execution of decrees or ovrders against the immoveahle
property of the insolvent will not apply to szale of
property which has vested in the Receiver hecause the
insolvent 1s no longer the owner of the property,
section 60 (2) will be practically rendered nugatory.
In view of the schenie of the Act and its place in Part
11T of the Act, which deals with the adminisiration of
property, there seems little room for doubt that section
60 must be held to apply to sale of the insolvent’s
property which has vested in the KHeceiver. It is
noteworthy in this connecticn that subsection (3) of
section 28 lays down that the property of an insolvent
which is exempted from attachment and sale in execu-
tion of a decree by the Civil Procedure Code or any
other enactment will not vest in the Receiver at all.
Subsection (2) of section 60 seems to he intended to
supplement section 28 and to achieve the same object
by saving the operation of similar enactments even
after the property has vested in the Receiver. Section
60 lays down that an enforcement of an order of
adjudication is to be desmed to be tantamount to an
enforcement of a decree or order of a Court. Now a
sale by a Receiver is certainly made in enforcement of
an order of adjudication. Consequently, the pro-
visions of section 16 of the Punjab Alienation Act
which apply to execution of decrees and orders of
Courts against land belonging to mexhers of a notified
agricultural tribe must. I think, be held to apply to a
sale by the Receiver of land belonging to an insolvent
who is a iember of such a tribe.

The above view receives support from Mirza v.
Jhanda Ram (1), in which it was held that although
- the land belonging to an insolvent who is member of

an agricultural tribe vests in the Receiver, it could not

(1) I. L. R. (1931) 12 Lah. 367.
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M

he sold in view of the provisicns of subsection (2) of
section 60 of the Provincial Insolvency Act.

In the present instance, one of the insolvents
(Sh. Fazal Haqg) became a member of an agricultural
tribe after adjudication. The other (Lal Chand) be-
came so a few days before adjudication; but that would
not make any difference as the order of adjudication
relates back to the date of the petition by virtue of the
provisions of subsection (7) of section Z8 of the Act.
It must therefore be held that both the insolvents ac-
quired the status of a member of an agricultural tribe
after the adjudication, <.c., after their property had
vested in the Receiver. But this fact would not I
think prevent the operation of cubsection (2) of
section 60 at the time of sale of the property. Section
60 appears to be intended {as stated above) to save the
application of enactments like the Punjab Alienation
Act in the course of the enforcement of the order of
adjudication as if it were tantamount to execution of a
decree or order of a Court and will therefore apply to
sales by the Receiver. The status of the insolvent at
the time of the sale of the property must therefore I
think be taken into consideration, in the same way as
it is in execution of decrees. There is ample autho-
rity for the proposition that the status of the judg-
ment-debtor at the time of the sale of his property in
execution of decrees has to be taken into consideration
in considering the application of section 16 of the
Punjab Alienation Act or similar enactments to the
sale, and the same principle will, I think, apply to a
sale in enforcement of an adjudication order [cf.
Mahabir Prasad v. Mahesh Prasad (1), Ram Prasad v.
Gore Lal (2), Ghulam Qadir Khan v. Bawa Gur Bakhsh
Singh (3)].

(1) 1830 A, L. R. (AIL) 858. (2) I L. R. (1927) 40 AL 887.
(3) 45 P. B. 1902.
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The facts in Mahabir Prasad v. Mahesh Prasad
(1) were practically on all fours with those in the
present case except that the saie in that case was o be
made in execution of a decree. The judgmeni-debtors
in that case were notified as members of an agricul-
tural tribe after the passing of the preliminary decree
in a mortgage suit. It was held that land could not
be soid in execution of the final decree in view of the
nrovisions of the Bundelkhand Land Alienation Act,
which correspond to those of the Punjab Alienation
of Land Act. In Ram Prasad v. Gore Lal (2), it was
neld that so long as the land is not sold, the judgment-
debtors nre entitled to claim the privilege to which they
ave entitled under the sume Pundellkhand Act. To the
same effect is the view taken in T2akar Das v. Roshan
Dm (3) and Chheju Ram v, Muzafor Ahmad (4). In

wlawn Qadir Khon v, Bowae Gur Bakhsh Singh (5),
.lzmd belonging to & person who was notified as a mem-
ber of an agricultural tribe was scld in executicn of
a decree. The Punjab Alienation of Land Act, how-
ever, came into force before its confirmation and it was
held that the sale conld not be confirmed. If a sale
made in enforcement of an order of adjndication
stands on the same footing as a sale in execution of
a decree, I do not see why the principle followed in the
above rulings should not apply to the sales in the
present case.

In insolvency proceedings, the creditors get the
benefit of any property acquired by or devolving upon
the insolvent after adjudication. In the same way
there seems to be no reason why the insolvent should not

get the benefit of any exemption to which he becomes
entitled after adjudication.

{1)1939 A. 1. R, (All) 856- - (3) 1933 A. L. R. (Lah.) 397.
{2) L L. R. (1027) 40 AN 887,  (4) 1036 A. L R. (La,h ) 845,
{6) 45 P. R. 1902,
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The answer to the second argument of the learned
counsel for the appellants, »iz., that section 16 of the
Punjab Alienation of Land Act does not apply because
the sale by the Receiver is not a sale in execution of a
decree or order of a Court has also no force in view of
section 60 (2) referred to above, which places a sale
in enforcement of an order of adjudication on the same
footing as a sale in execution of a decree or order of a
Court. Gurbakhsh Singh v. Sardar Singh (1) was a
case under the Pre-emption Act and the question of
the effect of section 60 (2) of the Provincial Insolvency
Act did not arise and was not considered in that case.

The learned counsel for the appellants have
further relied upon Juanendre Kumear v, 4kash
Chandre (2) and Mohammad Sharif v. drs. Boughton
(8) and urged that once a property has vested in the
Receiver he cannot he divested of it by any status
acquired by the insolvent subsequently. But in these
rulings also, the effect of section 60 (2) does not appear
to have been taken into consideration. In the present
instance, moreover there is really no question of divest-
ing the Receiver of any property. Section 16 of the
Punjab Alienation Act only prohibits the sale of the
land belonging to a member of an agricultural tribe.
It has been, however, held in Sardarni Dater Kaur v.
Ram Rattan (4) that the section does not prohibit the
temporary alienation of such land, and this view has
been consistently followed in this Court. It will be,
therefore, open to the Receiver to arrange for the tem-
porary alienation of the land of the insolvents accord-
ing to law. ‘ '

{1) I L. R. (1035) 16 Lah. 173 (F. B.). (3) 1938 A. L. R. (Lah.) 458.
{2) 1938 A. I R. (Cal.) 325. (4) I. L. R. (1920) 1 Lah, 192 (F. B.).
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In view of the above findings it is unnecessary to
discuss a preliminary objection which was raised in
S, AL 0. No. 40 of 1938, viz., that the appeal was in-
competent as the Receiver was not impleaded as a
party within the period of limitation. But I may
mention that the Receiver in this case was throughout
supporting the case of the appellant in the Courts be-
low and heing interested in the result of the appeal,
he could be impleaded as a proper party under Order
41, rule 20, Civil Procedure Code, even after the
period of limitation had expirved [¢f. Swaminatha
Odayr v. Gopalaswami Odayar (1)7]. The real contest-
ing respondent in this case was the insolvent himself
and he had been duly impleaded. In view of all the
circumstances, I have allowed the Receiver to be im-
pleaded under Order 41, rule 20, Civil Procedure Code.

I dismiss both these appeals but in view of all the
civcumstances I leave the parties to bear their costs in
this Court.

A.K.C.

Appeals dismissed.

(1) (1937) 2 Mad. L. J. 100
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