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APPELLATE CIVIL.

Before Sir Churles Surgent, Kt Chief Justice, wud Mr. Justice Birdwood-
, 1885 GANDATRA'V TRIMBAK PATWARDHAN, (origiNal PLATNTIFT),
Soptember 3. 44 prpast, o GANESH BATI BHAT, (or1615 AT DEPENDANT), RESPONDENT.®

Swranjim —Reswmption of saeanjéme by British Government, flect of, on position
and rights of the scranjamdir—Oceupancy vights of « sarwnjdmddr—Indn,
yesumption of— Public wl privale property of wn absolute chicf—Lundlord wud
tenent—"Deaancy ercuted by chicfprior to resumption of land by Goccrnment—Ejcct
of resumplion on rights ¢f lundlord—ddverse possession—Recoynition of Lenaal by
Govcrnment ufficers, s oceupait puying assessmenty docs ot prejudice land{vrd's
yiyhts.

Apd 8aleh, the Chief of Kigvad, let cortain land to the defendant for a term of
bwelve years by a lease dated 12th June, 1837,  Apid Silieh died in the same year
without male issue, and s serenjem was resumed Dy the British Government.
In 1858 the Collector treated the defendant as ocoupant of the Jand in question
for the purposes of assessment, and again in 1860 entered his name as oceupant in
the Government books.  In January, 1868, the widow of Apd Sdbel adopted sl
plaintiff as his son.  In 1881 the plaintiff sued the defendant to recover possess-
ion of the land et to the defendant in 1857, The defendant contended that the
Tand was not the private land of Api Silieb, but helonged to the State of Kigvid
which was resnmed on his death by the Government, and that the plaintiff’s
claim was barred by the law of limitation, The Subordinate Judge allowed the
plaintifl’s claim, holding that the kund was the private property of Apd Sihch,
Chief of Kigvid, and that the claim was not barved.  The District Judge, on ap-
peal, held, that the Tand was not the private property of the chief, hut was the
property of the state, and that, on the resumption of the state Iy the Beitish Gov-
ernment, the defendant’s lease came to an end, and the velation of landlord and
tenant, previously existing between the chief and the defendant, ceased.  He also
held that the plaintif’s claim was barred by limitation, and reversed the decree of
the 8ubordinate Judge. On appeal to the High Cowrt,

ITcld, that no distinetion could be drawn between the public and private pro-
perty of an absolute ¢hief, which Apd Siheb wag,  ~

That, in the absence of a contrary intention, the vesumption by the British
Government of a saranjdém ov indin leaves the occupancy rights of the SUTjd in-
i ox indmddr uutonched.

That a swraijamd ir ov indiivdds way woquire vecupaney rights during the couti-
nuance of the seranjdm or duim.

Held, also, that th: fuot that the rovenue vlivers placed the defendant’
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: sssment, did not make the
defendant’s yossession adversc, and conld nob prejudice the plaintif”
andlord,
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THis was a second appeal from the decision of C. F. H, Shaw,
"'Jtl(ige of Belgaum, reversing the decrec of Rav Siheb Vindyak
Vithal, Subordinate Judge of Athni.

The plaintift, Ganpatidv Trimbak Patwardhan, in 1881 sued
the defendant to recover possession of certain lands let to the
defendant under a twelve-years’ lease dated 12th June, 1857, The
plaintitt alleged that the said lands were the sheri Lioan lands
(private avable land of a chief cultivated by his tenants) of his
adoptive father, Trimbakyiv alins Apa Siheb, Chief of Kdgvid,
a gihghirddr and tndimddr, who died in 1857, leaving no male
Issue.

The plaintiff was adopted as his son on the 31st of January,
1868, by his widow, Pdrvatibdi.

The defendant contended that the lands were not the private
lands of the late ehict, bub belonged to the State of Kdgvdd,
which was vesmned on his death by the British Government, which
refused to sanction the plaintift’s alleged adoption, and that the
plaintift’s claim was harred by the law of limitation.

The Subordinate Judge found that the plaintifi’s adoption was
proved, that the lands clained were the private property of the
Chief of Kdyvdd, and that the plaintifi’s elaim was not barred.
The Subordinate Judge, thercfore, awarded the claim.  The Dis-
trict Judge concwrred with the Sulordinate Judge in holding
the adoption proved, Lut differed from him as to the nature
of the lands. He was of opinion that the lands were not the
private property of the chief, but Luran or grass land reserved
for the pasturage of the state, and that on the resumption of the
state by the British Government the lease came to an end, and
the relation of landlord and tenant, formerly existing between
the chief and the defendant, ceased. The District Judge also
held that the claim was time-barred, and rejected it, reversing
the decree of the Subordinate Judge. '

The plaintiff appealed to the High Couwb,

Maeplerson, (with him Mdhddes Chimaudfi A'pte), for the appel-
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the resumption did not affect the oceupaney rights possessed by the
late Chief of Kdgvid, who was a jdghtrddr as well as an indmddr,
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and who died in 1857~ Major West’s Memoirs on the States of
the Southern Mardthd Country, page 149. The resumption was
not an act of state, and the District Judge is in crror in freating it
as such. If the jiéghirddr was only a grantee of assessment, the
resumption would in no way affect the relationship of the juyhirddr
and his tenants. Since the resumption the defendant has paid direct
to Government the rent reserved by the lease, but that does not
affect the plaintifi’s relationship with the defendant. If the de-
fendant alleges that he is no longer the tenant, he must prove it.
It is not for the tenant to say his landlord has no title. The
lands in question were the chief’s private property, and he had a
perfect vight to let it to the defendant. The resmmption does
not extinguish the plaintiff’s title—Vishnw Trimbak v. Tdtid alias
Vasudev Pant ®, This was an <ndm cage, but there is no dis-
tinetion in the matter of resumption between an indm and a

- saranjdm. The Govermment never interfered with the possess+

ion of the lands. The defendant had not a new lease from the
British Government. He merely got his name registered on the
Government hooks, which cannot prejudice the plaintiff's rights
—D. R. Bawm v. The Survey Commissioner @, The defendant has
been a tenant throughout, and, therefore, although the plaintift
has brought the suit more than twelve years after the defendant
began to pay rent to the Government direet, it is not barred.

Inzerarity, (withhim Shamrdv Vithal), for the respondent.—The
Chief of Kdgvdd was ouly a life-tenant ; and the plaintiff, whose
adoption has not been recognized by Governiment, is not his heir.
By the resumption the Government took back the lands as well as
the assessment. The lands were not skeri, or private, but part of
the chief’s domain. The resumption may not have heen an act
of the state, but was, in fact, a resumption of the lands. There
is a distinetion between jdghtrs, saramjdms and indms. The
case of Rdamchandra Mantri v. Venkatrdv® shows that it is
optional with Government to deal with occupancy vights as they
please. A saranjdmddr could not acquire occupancy rights
during the existence of the suranjdm,—the saranjdm being
only s grant of assessment. The suit is time-harred. Adverse

(M 1 Bom, H. C, Rep., 22, ) L L R, 8Bom,, 134,
®) I, L, R., 6 Bom., 598,
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possession has begun to run againgt the plaintiff from the
time the defendant applied to the Collector to have his name
vegistered asoceupant on the Government books. ~This was in
1859, and the plaintiff'’s suit was brought in 1881—more than
twelve years afterwards.

SARGENT, C.J.~The question inthis ease turns upon the effect
of the resumption by Government, at the close of 1857, of the
saranjdm of the Kdgvdd Chief, Apd Sdheb, on his death without
heivs. The District Judge held that this resumption was an act
of state, and that, although the British Government might have
restored the land in question to the family of Apd Siheb, suppos-
ing it to have been sheri, or his private land, as an act of grace,
yet that as it did not do so, but recognized the defendant as
its tenant hy placing his name.on the record in 1860, when the
revenue survey was introduced, the plaintiff could not, as the
adopted son of Apd Siheb, have any claim to it. But, further,
the District Judge held that the land in question was not proved
t0 be sheri land,  The civeumstances attending the resumption
of this swranjdm by Government are stated in Major West’s
Memoirs on the States of the Southern Mardtha Country, from
which it appears that Apd Sdheb died without male heirs, and that,
the Government having vefused to recognize a son adopted by
Apé Séheb during his life, the saranjiém lapsed to Glovernment
for failure of male heirs,

It has been contended for the appellant that the Distriet Judge
was wrong in treating the resumption of the saranjim as an aet
of state, and that it was only the ordinary case of lapse to, or
resumption by, the Government in default of male heirs, in
pursuance of the well-established right of Government in that
behalf, and that the effect of such lapse or resumption was to
leave the private or sheri lands of the chief unaffected beyond
making them Fhdisat, . e, liable to pay assessment bo Govern-
ment, For the defendant it was contended that, althou0h the
Distriet Judge might be wrong in speaking of the ‘resumption
as an act of state, as a matter of fact the Government, when

resuming the saranjdm, did resume the private lands of the »djd,.
alheit it afterwards, aga matter of grace, restored some of i}hemg
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1885,  for the maintenance of the widows, bub that, in any view of-the ‘
Gavearniv  case, the District Judge was right in holding that the land n

TRIMBAK . .
Parwaromax question was not sheri land.

B%i%gﬁw Now, what the Government ibself c.on,fsidered 10 Dbe the nature of
' " g resumption under the Indm Commission established by Aet XI
of 1852, is stated in a resolution of Government, dated 27th May,
1854, in answer to the question whether, in the event of resump-
tion, the indmddr was to be left in possession of the {ndms land.
The Governor in Council say that “all that the law allows as
regards resumption is the discontinuance of exemption from
payment of public revenue, leaving the indmddr, who is in
occupation of the land, to retain possession solong ag he pays
the assessment imposable on the land as Fhdlsat land, according
to the revenue survey settlement, or, in districts which have not
been subject to the operations of a survey, according to the raﬁges
<obtainable in the village in which the land is situated ;” and the
yule is so stated by Sausse, C. J., in Vishau - Trimbal v. TdtiG
alias Visudey Pant®. In the present case we are concerned
with a seranjdm, and not an indm ; but no legislative enactment
or Government resolution has been cited in support of there
- being any difference hetween the tenures as regards the effect of
resumption by Government.

Again, it is true that in 1858, when this saranjdn, which was
situated in the Sétdra Distriet, was resumed, the Regulations
had not been introduced into that part of the country, Bu'{
there is no reason to suppose that the Government, whose will
was law at that thme in the Sitdra District, intended that their
exercise of the right of resumption should have other conse-
quences than those which ‘would ordinarily flow from it in the
‘Regulation Provinces. It was said, however, that whatever may
be the general rule as to the effecet of resumption, in the present
case the Government departed from the rule, and intended to
reswume all the lands and make their own arrangement with the
cultivators. The evidence doubtless shows that the Collector
treated the defendant as the oceupant, in 1858, for the purpose of

(M 1 Bom, H. €. Rep, 22,
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levying assessment, and also in 1860, when the revenue survey
“was introduced, entercd his name as such in the Government
books; but the fact that the Government, in 1873, on the
application of Pérvatibdi to have certain lands, including those
in question, deseribed as sher: lands, entered in her name,
instead of the rayats, granted her petition, except as to the
disputed lands, éan leave little doubt that the Government
action throughout with respect fto thisland has proceeded on
the supposition that it was not sheri land, and not from any
intenbion to deny the right of Apd Sshel’s representatives, sup-
posing the land to fall within that category. We think, therefore,
that there is no reason for supposing that Government on the
resumption of the saranjdm in 1857 intended to interfere with
the occupancy rights (if any) thh Apé Saheb had ab the time
of his death,

It was indeed contended that a saranjdmddr could not acquire
occupancy rights in the land during the existence of the saranjdm
—the saranjdim being, it was said, only a grant of the Govern-
ment assessment and not of the land itself, and the case of
Ramehandra Mantri v, Venkatrdv® was xeferred to in support
of that view. That case is, doubtless, an authority for holding
that & grant of an <ndm or saramjéni does not, in the absence
of appropriate words for the purpose in the sanad, confer a pro-
prietary right on the soil as against the Government who granted
it; but it is admitted in the judgment in that case that the
« sgranjamddr may deal with all unoccupied lands as may be
best for the purposes of revenue, and may either cultivate them
himself or through tenants;” in other words, that the saranjdmddsr
may acquire occupancy rights which, as has been shown, remain
unaffected by the resumption of the saranjdm, excent as ta tha
assessment thenceforth payable to Government,

It has been contended however, that-the gqfanémtﬁpomess-
ion, although on his own admission h etitersd on th@ Jands as a
tenanb of Apd Ssheb under a lease which did 1ot expire until

) LL,R,6 Bom., 508,
2 1224—3

117

1585,

—
GANPATRAV
TRIMEAR
PATWARDHAN

v,

GAﬁEsH
BJ'LJI Brare



118

18835.

. THE INDIAN LAW REPORTS. [VOL. X,

June, 1869, hecame adverse to the representatives of Apd Séheh

Gaveareiv  in 1859, when he applied to Government to be allowed to cultivate

TRIMBAK

Parwanomax bhe land, and not keep it as Luran, and that this suit, instituted

7
GANESH
BAJI BHAT.

in 1881, is harred by the Statute of Limitations. But that step
on the part of the defendant was rendered necessary by the
circumstance that the whole of the rent, which was presumably
aceording to the ordinary rates, became payable to Government
after the resumption, and was not one which the landlord was
concerned in objecting to. Lastly, as to the proceedings of the
revenue officers in placing defendant’s name on the Government
books as the occupant paying the assessment, it has long been
held that they cannot prejudice the landlord’s rights—D. R.
Bom v. The Survey Commissioner®,

The plaintiff, therefore, whose title as the adopted son of Ap4
Sdheb has been found proved, hecame entitled, on the expiration
of the kaul, to recover the land if it was sheriland,  The District
Judge has held that the land was not shert, because ib was

kuran or grass land, rvesexved for the pasturage of the state

and the hoxses of the contingent, and also of unclaimed cattle ;
which, the District Judge considered, proved .16 to have been
state domain and not the private estate of the chief. But it has
1qng been settled—see note to Eiphinsione v. Bedreochund @,
that no distinetion can be drawn between the public and private
property of an absolute chief, which Apd Sdheh was, albeit an
insignificant one; and whether Apd Sdheb employed the land
for feeding the horses of the cavalry contingent which he was”
bound to keep up, as the Distriet Judge says was the ease, or to
feeding his own horses, it was equally occupied and cultivated
by him as kuran land for his own advantage. '

Under these cirewmstances, as it is cloar that, apart from the
distinetion between state domain and private estate, the District
Judge would have found the land to be shers land, wo mugt
reverse thedecreeof the Court below, andrestore that of the Subog-

~ dinate J udge, with costs on the defendant in hoth Courts of appeal,

| Decree roversed.
® XL L R, 3 Bom,, 136, @) Knapp’s Reports, Vol, I, p, 829,



