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1885. Tlie petitioner made the present application to the High Court 
under its extraordinary jini.sdictioii;, and obtained a rule nisi,

The rule now came 011 for argument.
No one appeared to show cause.
Goverclannhn Uddhavmm supported the rule.—There was no 

necessity to produce a certificate of heirship under Act X X V II 
of I860, in order to entitle Devkabai, who was the undisputed 
sole legal representative of her deceased hnsbandj to sue. See 
Lachmin v. Gangd FmsckP^ j Shkmim Bhairdvv. S7ieih Ahdulld-\

N a n a b h a i  H a r id a Sj -J.— The production of a certificate under 
Act X X V II of 1860 is not a condition precedent to the institution 
of a suit by a person claiming to be the legal representative of a 
deceased creditor. I f the Subordinate Judge is of opinion that 
the payment of the debt is withheld from fraudulent or vexa­
tious motives^ and not from any reasonable doubt as to the pa-t;|" 
entitled  ̂he is at liberty to make a decree in favour of the plaint- 
iffj, if the claim is proved, Avithout insisting upon the production 
of a certificate by Devkabai under Act X X V II of I860. If, on 
the other hand; he is of opinion that there is a reasonable doubt 
as to the person entitled to the payment, he may tlien, before 
making his decree  ̂ require the plaintift’ to obtain a certificate 
under that Act. The attention of the Subordinate Judge is 
directed to SMvrdm Bhdirdv v. SheiJc AhduUâ \̂ The order of the 
Subordinate Judge is reversed, and the ease is sent down for trial.

Rule made ahsolute.
(1) I. L. R., 4 AIU5 485. (2) Frm-ted Judgments for 1884, p. 218.*'
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Before Sir CJiarles Sargenf, Kt., Chief Jusiice-, and Mr. Justice Binliuood.

V E N K A .T R A 'V  BA 'PU  and Others, (origikal P la in tiffs ) , A pi-ellants, 
V. BIdESINGr V IT H A L SIN G  and Otiieii.s, (o ijg in a l Dependants), R es­
pondents *

Dec//re~Execuiion-~Li)nikUion-~Fievlval-~Act X V  Sec. 19.

On 20th July, 1871, the plaintiffs obtained a decree againat the defendants for 
the sum of Es, 4,083 and for the sale of their mortgaged property. On the 16th
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Jaly, 1S77, the plaintiffs applied for execution. The application vas gvanted, tlic 
property was attached, and the sale was fixed for the 30tli N’oveiiiber, 1S7S. On 
the IStli ]S"overaber, 1878, one of the defendants applied for a postponement of the 
sale \iutil harvest time, wlien he said he would pay tlie amount of the decree. 
The sale was accordiugly, with the plaintiffs’ consent, postponed to the 31st May, 
1S79. On the 13th June, 1879, the plaintiffs informed the Court that negotiations 
were proceeding between themselves and the defendants for the settlement of the 
decree, and prayed that their application of tlie IGth July, 1S77, might be sstrack 
o ff; adding that, if the negotiations failed, they would present a fresh application. 
The negotiations for settlement proved abortive, and the case being one to which 
the Dekklian Agriculturists’ Eelief Act (XVII of 1S79) applied,..the plaintiffs took 
steps to obtain a conciliator’s certificate. Q?hese proceedings oec îxjied the jieriod 
from 3rd July, ISSO, to the 19th January, ISSl. The certificate was granted on 
the 1st December, 1881. On tlie loth December, ISSl, more than three yeai’s after 
the date of the previous application, viz., 16th July, 1877, the iilaintiffs niaue t|ie 
present application for execution. The defendants contended that it «\as barred, 
by limitation. : '

HeM, that the application was not barred. As it was understood between 
the parties when the application of the 16 th July, 1877, was struck off on the 13th 
June, 1879, that, if negotiations failed, a fresh application sliould be presented; the 
application of the 13th December, 18S1, was to ho regarded as an application for the 
revival of the old execution proceedings. But, in any case, the apjjlication by tlie 
defendant, of the 18th November, 1S77, for a postponement of the .sale of his 
property when lie promised to pay the amount of the decree, was au admission 
of the plaintifJ’s right to execute the decree within the contemplation of section 
19 of the Limitation Act (X V  of 1877), and created a new pieriod of limitatioat 
which would ordinarily have expired on the 18th November, ISSl. As, however, 
by the in-ovisions of the Dekkhan Agriculturists’ Relief A ct (X V II of 1879) the 
period during which the conciliator was endeavouring to effect an amicable 
settlement, ctV;., from 8tli Jnly, 1880, to 1st December ISSl, would liaro to be 
deducted, the present application was within time.

This was a .second appeal from tlie decision of M. H. Scotty 
Judge of Alimednagar, confirming an order of tlie Subordinate 
Judge of Nevasa.

On tlie 20tli July, 1871j the plaintiff,si obtained a decree against 
the defendants for payment of Es. 4,083 by sale of their mor|« 
gaged property.

On the 17th of July, 1874, execution wa.s first applied for.
On the 16th of July, 1877, execution wa.s applied for again; 

and the-property having been attached, the sale was fixed for the 
30th of Kovember, 1878.

On the IStlvof Noveiviliei*; 1878, one of tha defendants applied: 
for a postponement of the -sale xintil liarvcsfc time, when he: said
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1885, |i0 would pay tlie amount of the decree. With the consent of
VEKlCiVTaiv the plaintifis the sale was accordingly postponed to the 31st of 

May, 1879,

VwiSsiNG, On the 13th of June, 1879, the plaintifis informed the Court 
that negotiations were proceeding between themselves and the 
defendants for the settlement of the decree, and prayed that their 
application of the 16th of July, 1877, might be struck off,—adding 
that, if the negotiations failed, they would present a fresh appli­
cation.

The negotiations for settlement between the parties having come 
to nothing, and the case being one to which the Dekkhan Agricul­
turists’ Relief Act (X V II of 1879) applied, the plaintiffs took steps 
to obtain a conciliator’s certificate. These proceedings occupied 
the period between 3rd of July;, 1880  ̂ and the 19th of January,^ 
1881, and the conciliator’s certificate was granted on the 1st of 
December, 1881.

On the 13th December, 1881,—that is, more than three years 
from the date of the last application for execution, (16th July_, 
1877,)—the plaintiffs made their present application for execution.

Both the lower Courts rejected the application as time-barred.
The judgment-creditors thereupon appealed to the High Court.

Ghanaskmi Nilhantli Nddharni for the appellants.— Our appli­
cation is not time-barred. The petition of the debtors to stay 
the sale constituted an acknowledgment of liability under sec»'̂  
tion 19 of Act XV  of 1877, and a new period of limitation began 
to run from the date of the acknowledgment—Helm Coomdr Kur 
V. Jcikur ; Fateh Muhammad v, GojxU The present
application merely revives the old proceedings, which were struck 
off on the condition that they were to be revived if necessary 
■^KalydnhMiDipchand v. OhanashamldI Jadund.thji( )̂ amlTssurree 
Dassee v. Abdool KhaluW, Tlie appellants are also entitled 
to a deduction of the time taken up before the conciliator. The 
application is, therefore, within time.

Bdji Abdji Khare for the respondents.

(1) I. L. R., 8 Gale,, 716. (3) I. L. R „ 5 Bom., 29,
<-> I- L. E., 7 All,, 424. (4) I. L, R ,, 4 Cale., 415,
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Sakgent^ G. J.-—We think fcliat, as ifc was inidcrstood beiween 18S5.

’file parties wlieu the ilarkhdd of 16th July, 1877, was struck oif 'v^ntuthI7 
oil the 13tli June  ̂ 1879  ̂ that, if negotiations failed, they ,should 
present a fresh darhhdst, the darhhdst of 13th December, 1881, B ije s in g

must be regarded as an application for the re^■ival of the old 
execution proceedings—see KcLhjdnhlmi Dipchcmd v. GhanasJmm- 
lal Jctdibndthji and Issiirree Dasseo v. Abdool KJialah

Butj in any case, we think that the application, hy defendant, 
of 18th November, 1878, for stay of the sale of his property iintil 
harvest time, when he said he would pay the amount of the decree, 
was an admission of the plaintifts’ riglit to execute the decree, 
within the contemplation of section 19 of the Limitation Act (X Y  
of 1877), and created a new period of limitation, which would 
have ordinarily expired on 18th November, 1881. However, by 
section 48 of the Dekkhaii Belief Act XVII of 1879, as amended by 
section 10 of Act X X III of 1881, which came into force on 26tli 
October, 1881, the period during which the conciliator was en­
deavouring to effect an amicable settlement between the parties 
under section 39 of Act XVII of 1879—via., from 8th July, 1880, to 
1st December, 1881— would have to be deducted, which would 
bring the present application of 13th December, 1881, well within 
time.

We must, therefore, discharge the order of the District Judge, 
and direct the Subordinate Judge to proceed with the appellant's 
application for execution. Appellant to have his costs through­
out.

(1) I. L, B., 5 Bom., 29. (2) I .  L. B., 4 Calc., 415.
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