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iff, as Guldya’s successor in office, was entitled to the whole of
the indm land claimed by him.

It was contended that the plaintiff’s elaim to fields Nos. 360 and
872 was barrved by time, as the mortgage to Dhandpid was more
than twelve yecars anterior to the suit. The possession, however,
of the mortgagee during Guldya’s life was not adversg to him,
and as the suit was brought only eight years after his death,
it eonsequently was not barred.

We vary the Districs Judge's decree, awarding the plaintiff the
lands in suit, by awarding also wmesne profits in respect of the
said lands from the institution of the suit until the delivery
of possession to the plaintiff. We confirm the Distriet Judge’s
order as to costs ; but as there can be no doubt that Shivlingipd
and Dhandpd advanced money to Guldya, on the security of the
indnr lands, in good faith, helieving the security to be perfectly
good, we make no order as to the costs of Appeal No. 446 of 1883.
The plaintiff to pay the costs of Appeal No. 627 of 1883,

Decree varied.

APPELLATE CIVIL.

Before M. Justice Birchwood.
UMARKHA'N, AND ANOTHEB (ORIGINAL DETENDANTS), APPELLANT, ¢,
MAHOMEDEHA'N axD OrHERS (ORIGINAT, PLAINTIFFS), RESPONDENTS,

Cowrt Fees Aet VIIof 1870, See., CL 9—ERedemption suit—Separate memorandunt.
of appeal presented by cach of two appellants, proper fees chatrgeable on.

A decree having been given by the lower Courts in a redemption suit; directing
that the mortgaged property should be redeemable on payment of the amount
expressed to be secured by the mortgage deed, iz Re: 1,152-15-4, to the defend -
ants, --viz. Re. 568-9-8 to the defendant Urharkhdn and Rs. 584-5-8 to the defend.
ant Moro and two others,—appeals were preferred to the High Court by Umarkhan
and Moro, each of them presenting n separate memorandum of appeal, A question
arose as bo what Court fees should be levied on them. On reference by the Taxing
Officer of the Court, ‘

* Reference under section 5 of the Court Foes’ Act,
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Jleld, that the Court fees to be computed upon each memorandum of appeal
was, under section 7, clause 9 of the Court Fees Act VII of 1870, to be accord- -
{ng to the principal money expressed to be secured by the deed of mortgage,
viz.,, Rs. 1,152-15-4,

TaIs was a refercnce by the Taxing Officer of the High Court
under section 5 of the Court Fees Act VII. of 1870.

The reference was as follows :—

«The facts necessary for the disposal of the question are :—

“Plaintiﬁ’s:, Mahomed and two others, sued to redeem from defend-
ants Gopal and five others one-fifth share of the Zhoti takshim
of the village of Rajivali. Plaintiffs alleged that the Fhoti once
belonged to Daryikhin Endyatkhdn Deshmukl, who, along
with other property, mortgaged it (20th September 1826) to one
Govind Jagaundth Gokhlé ; that with the exception of the said
Ehoti in the village of Rajivali the rest of the property had heen
redeemed, and that Darydkhdn sold his right (10th Mareh 1879)
in the Ahoti to the plaintiffs by a registered decd of sale.

“ As purchasers of the equity of redemption, plaintiffs brought
this suit to redeem.

“ The Subordinate Judge of Mahdd found, from the copy of the
deed of mortgage produced at the trial by one of the defendants,
that Rs. 1,152-15-4 was the principal sum of money expressed to he
qecured by the deed of mortgage, and that the same was still due
tothe mortgagee. He decreed that plaintiffs should take possess-
ion of the one-fifth of the khoti tekshim in dispute on payment
of Re. 1,152-15-4 to defendants, viz, Rs. 568-9-8 to. defendant”
No. 3 Umarkhén (appellant), and Rs, 584-5-8 to defendants Nos. 2,
4 and 5, Mahddev, Moro and Bdlkrishna, respectively in equal
shares.

“ As regards appellant Umarkhdn, defendant No. 3, the Subor-
dinate Judge found that he was a sub-mortgagee and in possess-
ion of the property in dispute under a decree of the Court of
Mahdd in Suit No. 1009 of 1866, and that he had a right to
remain in possession till he was paid Rs. 568.9.8.

““ Ag regards the other defendants, Mahddev, Moro and Balkrish-
na, the Subordinate Judge foun: that the first was the son and
the two latter nephews of the original mortgagee, Govind,
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¢ On appeal the deeree of the Subordinate Judge was modified, 1885,
“and the Appellate Court directed the plaintiffs to take possession Usanxuds
of the mortgaged property on payment of Rs. (200) two hundred 3y, yomzp.
and it direeted the said sum to be paid to appellant, defendant KBAN axo

4 , (THERS.
No. 3, Umarkhin,

« Uhnarkhén has presented a memorandum of second appeal,
urging, among other grounds, that plaintiffs have no Aight to
redeem ; that the alleged deed of sale of the equity of reélemption,
under which the plaintiffy elaim, was invalid, and Adid not give
auny right to the plaintifts to redeem, &e.

“ In suits for recovery of the property mortgaged, the Court
fees payable on the plaint are determined and estimated under
clause 9, section 7 of the Court Fees Act, which provides that, in
suits against a mortgagee for the recovery of the property mort-
gaged and in suits by a mortgagee to forclose the mortgage, the
amount of fee payable shall be computed according to the prin-
cipal money expressed to be secured by the instrument of mort-
gage.

“The same clause is applicable to appeals and second appeals,
By a decision, dated the 18th Aungust, 1874, the Honorable the
Chief Justice decided that in an appeal between a mortgagor and
mortgagee, though the appeal may be in regard to a very small
error in respect to a very trifling sum of money, the same fee ax
is eviable on plaint is also leviable under clause 9, section 7, of the
Court Feey’ Aect, on the memorandum of appeal. The ruling
‘above referred to has been followed in every case of mortgage
ever since 1874,

In the present case, though the appellant’s interest in the pro-
perty in dispute is limited to Rs. 584-5-8, his appeal necessarily
ve-opens the whole question of mortgage, and, therefore, he has
to pay the Court fee on the sum of prineipal money expressed
to be secured by the desd of mortgage, ¢.c,, Rs. 1,152-15-4.

“ A separate memorandum of second appeal has been filed by
Moro Visiji Gokhlé, The Subordinate Judge's deeree awarded
Rs. 584-5-8 to the threc defendants, Mahddev, Moro and

" Balkrishna, to be equally divided hebween the three. Appel
lant Moro’s interest amounts to Rs. 194-12-6.  The Subordinate
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. , N
Judge’s decree, however, was modified, and the Appellate Conrt's

decree gave nothing to appellant Moro. He appeals to the High™

Court. According to the decision quoted above, appellant Moro
also should pay a Court fee, on the memorandum of his appeal,
of Rs. 85,—that is, according to the principal money expressed to
be secured by the deed of mortagage (1,152-15-4).

“To allow each of the appellants to pay the Court fee in pro-
portion to the extent of his rvespective lien would he to converd
appeals in redemption suits into simple money suits, which the
decision of the 18th August, 1874, does not at all contemplate
{vide Note A).®

(1) NOTE A.
Special Appeal No. 385 of 1874
RAJGOPAL anp Avormrk (PLATNTIFES), ArceLrants, ». RAMKRISHNA
(DEFENDAXT), RESPONDENT,

A. mortgaged cerbain property to B. and six others for Rs. 2,603, who subsc-
quently sub-mortgaged it to the father of R. for Rs. 3,500. L. and G, purchascd
the equity of vedemption in the said property for Rs. 561, and brought a suit to
recover the same, making the original mortgagor and the tirst and second mortga.
goési defendants in the cause. They valued their claim at Rs. 4,526-0-7, being
the amount of the consideration stated in the first mortgage-decd, with interest,

The Subordinate Judge ordered redemption on payment of Rs. 5,761-13-10 to
the second mortgagee (R.), the same being the principal amount with interest and
costs incurred in effecting repairs to the mortgaged property.

R., bowever, feeling himself aggrieved by this decision, appealed to the District
Judge, and valued his claim at Bs. 3,500, the amount sceured hy his mortgage-
deed. The District Judge amended the lower Court’s decree by awarding him,
in addition to what had been decreed by that Counrt, a swm of Rs, 5,500, with
interest.

The plaintifls (I and () thereupon preferred a special appual, aud valued
their claim at Bs, 2,603, the amonut secured by the irst mortgage, urging al the
same time that the amount awarded by the lower Appellate Conrt on account of
repairs and intercst was cxcessive,

The question referred by the Taxing ORicer for decision was: —-

“What is the criterion for valuation in a suit hrought by the purchasers of the
equity of redemption against the original mortgagor and the fivst and sceond
mortgagees to recover possession of the mortgaged property, vegard heing had
to the fact that the sccond mortgagee elaimed a certain amounnt on account of
repairs made by him to the mortgaged property and also on aceount of interest?”

The mortgagor appeals here against the amount of the s ordered to be paid
by him as a condition precedent to his getting redeemed the mortgaged house.
He says he is not liable to ag much for repairs as has been decreed below.

I do not think the appeal is one for money under section 7, clause 1, of the
Cowt Fees Act, but it is still an appeal or suit for recovery of the property
mortgaged, and to be estimated under clause 9 of seclion 7. Section 11 does not
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“My humble opinion is that each memorandum of appeal should
independently of each other bear Court fee of Rs. 85-0-0. Bub as

apply, as the more the mortgagee gets, the less the mortgagor takes by his Gecree,

{Signed) JOHN JARDINE,

) ] Acting Registray.
I concurin the opinion of the Registrar.

(Signed) - M, . WESTROFPP,

C%ef Jnstice.
I8th August 187 4.

COPY OF THE MINUTES RECORDED BY THE HONOURABLE THE
CHIER JUSTICE AND THE HONOURABLE Mk, JUSTICE MELVILL
ON CERTAIN SECTIONS OF THE BILL ENTITLED “THE STAMP
AND COURT FEES ACT, 1876.”

(Mixvre or THE Ho¥'BikE Mr. Jusrick Myrviiv.)

With reference to the Bill to amend the law relating to stamps and (ourt
fees now under the consideration of the Legislature, I would call attention to
clause 9 of section 62, which corresponds with clause 9, section 7 of Act VII
of 1870, and provides that in suits against a mortgagee or incumbrancer for the
recovery of the property mortgaged, and in suits by a mortgagee to foreclose the
mortgage, the amount of fee payable shall be computed according to the principal
amount expressed to be sccured by the instrument of mortgage or charge.

No objection can be raised to the above mode of computing the fee on the
plaint ; but on a reference nnder section 5 of Act VII of 1870, the Chief Justice
has decided (o3 1 understand) that the same fee s leviable on a petition of appeal
in a suit between mortgagor and mortgagee, thongh such appeal may be only
in regard toa small error in taking the account, such as an allowance or disallow-
ance of a trifling sum on account of interest or repairs. :

Very great hardship is, I think, entailed by this state of the Iaw. I have
known instances in which the fee on the petition of appeal {ar exceeded the
amount actnally in dispute in the appeal. Tt seems clear that, when the appeal
is only againsy that portion of a decrce which determines the amount of mouney
payable by one party to anothcr, and not against the portion which deals with
the mortgaged prupei'ty, the law ought not to require the appellant to pay more
than he wounld have to pay in au appeal in a suit for money.

T wounld propose that the matter be brought te the notice of the Legislative
Department with a view to an amendment of the law.

12th April 187,

{Mixore oF Sz M. R. Wesrrorr, C.J.)
i+ I agree to the course proposed by Mr. Justice Melvill, and in the absence
of the other Judges request the Registrar to communicate with. the- Legislative
Department to the above effect. ~Tle present state of the law eauses much hard-
ship on suitors. Copies-of Mr, Justice Melvill's and this minute should be zent
to the Secretary to the Government of India in the LegivslativeDepartmént."

Ist May 1877
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T entertain doubt as to the correctness of my view, I respect-
fully submit the question for the decision of the Honorable the
Chief Justice under section 5, Act VII of 1870.”

Bmpwoon, J—The plaintiffs do not sue to redeem the whole
of the property mortgaged by their vendor, Daryikhdn, to the
father of the first two defendants, Gopdl and Mahddev. They
allege that a portion of that property had already been redeemed
by Daryikhdn before he sold to them the equity of redemption
of the remainider, which alone they now claiin to recover, on pay-
ment of Rs. 200, the sum said to be now remaining due to the
mortgagee. The allegation is, in effect, that the original debt of
Rs. 1,201, Chandvad currency, ov Rs. 1,152-15-4, British cur-
veney, was distributed over the whole of the wortgaged property,
and that, by an arrangement between the original mortgagor
and mortgagee, the amount remaining due of the original debt is
now secured separately ou the property in suit.  Such being the
nature of the claim, it may be a question whether the Subor-
dinate Judge, who tried the original suit, ought not, when de-
cidiug as to the proper Court fee for the plaint, to have held that
the case was governed by the ruling in Dhondo Rdmchandra v.
Ballrishng Govind®, He does not, however, refer to that de-
cision in his judgment ; and a Court fee was levied by him on the
principal money expressed to be secured by the mortgage-deed,
-~that is, on its equivalent in British currency.  Whether hie was
right, is not the question now before the Cowrt.  Assmming,
even, that he was wrong, and that he should have applied the

" above ruling to the present case, by charging a Court fee ouly on

the sam of Rs, 200, said to be secuved by the share of the Lhots
village, which alone was deseribed in the plaint as still subjeet to
a wortgage-lien, still, it is not, I think, open to cither of the
present appellants to claim the benefiv of the ruling; for it is
clearly the principal object of both the appeals to have the decree
of the lower Appellate Court, which affivined the plaintiffy view
of the case, set aside, and it is the object of one of the appellants
to restore the decree of the Court of fivst instance, which declaved
that the whole of the original mortgage-debt of Rs. 1,152-15-4-

() Printed Judgments for 1882, p, 62,
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was still due, and awarded redemption on payment of that sum,
Bs. 568-9-8 having been made payable to the sub-mortgagee, the
appellant Umarkhin, and Rs. 584-5-8 to the defendants Mahadev,
Moro, and Balkrishna, of whom Moro has appealed. The lower
Appellate Court ordered payment of the Rs. 200 found to be due
on the mortgage to Umarkhén, who is in possession of the land
in suit, under a decrec for Rs. 568-9-8 obtained hy him against
the paternal uncle of defendants Nos. 1 and 2. Umarkhén
denies that plaintiff has any right to redeem at al¥ and hoth
Umarkhan and Moro contend that the whole of the original mort-
gage-debt is still due, and that no part of the property origin-
ally mortgaged was ever rcedeemed by Darydkhan. They ask,
in effect, that the plaintifi’s claim, if admissible at all, should he
adjudicated with reference to the original mortgage-bond, and
not with reference to the assignment of Darydkhdn’s equity of
redemption, relied on by the plaintitfs; and each of the appeals
is therefore, in my opinion, property chargeable with a fee caleu-
lated on the “principal money expressed to be secured by the
instrument of mortgage.” In this view I affinn the decision
of the Taxing Officer.

APPELLATE CIVIL.

Before Sir Charles Surgent, Kt , Chicf Justice, My, Justice Nanabhii
Haridds, and Mr. Justice Divdeood.

SHA'BUDIN MAHOMED, Pramxmrr, »o HIRNAK RAINAK axp
OrnErs, DEFENDANTS®

Stamp Act I of 1879, Sec. T—Contructs yor several loans of vice on a single bond—
Clonstiuction.

Sixteen persons horvowed a quantity of rice from the plaintiff, and execnted to
him a bond for the debt, showing how much rice had been borrowed by cach
of them, They did not bind themselves to repay the entire debt jointly and
severally. ) .

Held, that the instrument should be regarded as coniprising sixteen distinct
contracts, so as to fall within the purview of section 7 of the Stamp Act 1 of
1879, and should he stamped accordingly.

¥ (fivi) Reference, No. 8 of 1885,
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