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with the case of Kattusheri Pishareth Kanna Pisharody v. Val-
lotil Manakel Narayanan Somayejipad®, which follows the prins
ciple laid down in section 30 of the Code of Civil Procedure
(Act XTIV of 1882.)

SarcENT, C. J.—The general rule is, as stated in Kattushert
' Pishareth Kanna Pisharody v. Vallotil Manakel Norayanan
Somayajipud @, that, “unless there is a special provision of
law, co-owters arve not permitted to sue through some or one
of their m8mbers, but that all must join in a suit fo recover
their property.”; nor can the defendant be deprived of his right
to insist on the other co-owners being joined on the record
by reason of there heing evidence to show that they approve of
the suit being brought by the plaintiff alone. This was ruled in
the analogous ecase of joint contracts in Kalidis Kevaldds v.
Nathu Bhagvdn®, We must, therefore, confirm the decree, with
costs,

) @ LL, R, 3 Mad., 234 (%)4) 1. L. R., 8 Mad., 234,
' ¢3) ® LI R,7Bom, 217

APPELLATE CIVIL.
Before Siv Charles Savgent, Kt., Chief Justice, and Mr, Justics Bivduood,

. JAMA'L SA'HEB (or1618aL DEFENDANT), APPELLANT, v. MURGA’YA
SWAMI (ortciNAT Pramntiey), Resroxnuym.®

Math—Mortyage of lands uttached to @ math~dct 11 (Bombay) of 1863, Sec. 8,
CL 3, effect of declaration by Government under—Power of @ jangwm guruto
alicnatte land given to math—How far such alienation is binding on kis successor in
the office— Limitation—Cause of action.

The defendant was in possession of three fields (survey Nos. 222, 360 and 372) ag
mortgagee under mortgages executed by one Guldya, who was the plaintiff’s quree
and his predecessor in office as jangam, or presiding Lingdyat priest of the math.
Two of the fields (Nog. 360 and 872) had heen mortgaged in 1863, Guliya died
in 1874, and in 1882 the plaintiff brought this snit to recover possession of the
fields, on the ground that it was not competent to Giuliya to mortgage them
beyond the period of Lis own life, and also on the ground that under clange 8 of
section 8 of Bombay Act IT. of 1863 they were not alienable from the math,

1t appeared that in 1862 a senad wasissued by Government to Gulaya, declar-
ing the land in dispute to be his pereonal indw, and continnable for ever as

* Becond Ayppeal, No, 446,
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transferable private property, subject. only to chaothdi and nazrdne. This eanad
was withdrawn in 1868, and another sarad was issued, declaring the land $o h®

service emolument appertaining to the office of jungam, on condition that the:

holders thercof should perform the usual services fo the community, and should
continue faithful subjects of the British Government. The sanad stated as follows:—
* As this vatan is held for the performance of service it cannot be transferred, and
in consequence no nazrdna will be levied.” The nozrdna, which had been levied
under the sunad of 1862 for the years frowm 1861-62 to 1865:66, was refunded,

Held, that the plaintiff was entitled to vecover the land in question. » Lhe civenn.
stance of the repayment of newrdne and chaothii for the years 1861-66 clearly
showed that, in the opinion of the Grovermment, a personal indmp had been wrongly
granted to Guliyaby the sanad of 1862, and there was nothing to show that Gulaya
objected to the decision ultiinately arvived at by Government,  After the passing
of Bombay Act IT of 1863 it would not have been open to him—as it was not
open to his mortgagee now—to contest that decision in any way, for by section 16,
clause (d) of that Act it is competent to- Government to determine any question
as to whether or not any lands are held for service, and the decision of Govern-
ment, when once made, is final. Since 1868 there could be no question that the
lands comprised in the sunad had not been alienable by the jangcan of the muth
beyond his life-time, and as they helonged to a service rafan they were held on a
tennve of successive life estates. After the death of Guliya, therefore, the plaint.
iff, as Guldiya's successor in office, was entitled to the whole of the indm land
claimed by him,

Two of the fields in guestion {Nos, 360 and 372) had been orginally mortgaged by
Gulaya to one Shivlingdpd in 1863, In July, 1866, a fresh loan on the security of
the same land was obtained from: Dhandpd, the son of Shivlingapa, and the first
mortgage deed was then superseded by one executed in favour of Dhandpd, In1871
Dhandpad assigned his mortgage to the defendant, Guliyadied in Janunary, 1874,
and this snit was instituted in February, 1882, Ttwas contended that the l)l.mintiﬁ’s:*
claim to fields Nos, 360 and 372 was barred, as the mortgage to Dhanipd was
more thau twelve years anterior to the suit,

Ield, that the suit was not harred, as the cause of action acerued to the
plaintiff on Culdya’s death, and the suit was brought only eight years alter
that event.

TuIs was a second appeal from the decision of A. €, Watt,
Acting Distriet Judge of Dhédrwér.

The plaintiff sued to recover possession from the defendant of
certain land comprising three fields, survey Nos. 222, 360 and
372, alleging that the same had been long attached to the service
of the Virakta Math at Karajgi in the Dhdrwér District; that the
land was a chavitable endowment ¢rdm to his guru Guldya; that
it was not competant to Guldya to mortgage or otherwise alien-
ate it beyond his life-time ; and that under section 8, clause 3, of
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the Bombay Act IT of 1863 it was not transferable from the math.
He further prayed for mesne profits, on the ground that Guldya
having died in 1874, the defendant had been since then in wrong-
ful possession.

The defendant (infer alic) contended that the lands were not of
the nature of charitable service tenure ; that the Summary Settle-
ment Act, section 8, was not applicable to them ; that he held sur-
vey No. 222 as a mortgagee from Guldya, and survey Nos. 360
and 872 as assignee of Guldya’s mortgagee.

It appeaved that in 1862 a sanad was issued by Government to
Guldya, declaring the land in dispute to be his personal <udam, and
continuable for ever as transferable private property, on payment
of chauthdr and nazrdna,  This sanad was subscquently withe
drawn in 18GS, and replaced by another to the effect that the land
“ghall he coutinued so long as the village community may require
the services, ag the service emolument appertaining to the office
of jangam * & # * 2 and further added that « as this
vatan is held for the performance of serviee, it cannot be trans-
ferved, and in consequence no nezrdnae will be levied”” The
nazrdne which had been levied under the sanad of 1862, for the
years from 1861-62 to 1865-66, was accordingly refunded.

The Subordinate Judge at Haveri awarded to the plaintiff
field No. 222, and rejected his claim as to the others.

The plaintiff and the defendant preferved cross appeals frow this
decree, and the District Judge mmended the Subordinate Judyc’y:
decres by awarding him Nos. 860 and 872 and costs in proporﬁun
£o the elaim awarded. '

The defendant preferved a second appeal to the High Court.

Inverartty (Ganesh Rdmchandra Kirloshar with him) for the
appellant.— A matl, being a religious house no service eould be
attached to it. The land in dispute was given to the math as
alicnable private property, and the plaintifts guru had every
right to alienate it. Bombay Act II, seetion §, ]1;1,9 no applicatio;l
to the present casc. The plaintifi®s gury way be looked upon
as o trustee, and bis acts ave bindin g upon ﬂlt‘: plaintiff, who as
a subsequent trustee for the devasthin property hcch cannob
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impeach them~—Manalldl dtmdirdin v. Manchersli®  Asvegards
the cause of action, it was given to the plaintiff when the property
was first alienated, and as this suit has been instituted more than
twelve years after, it isbarred by limitation.

Branson (Mdneksha Jeldngirsha with him) for the respondent.—
The defendant is anassignee of a mortgagee only, and the assign-
ment to him was after the sanad of 1868, which sanad cancelled
that of 1862, and declarved the land in dispute as inalienible chari-
table property wnder section 8, clause 3 of the Bouthay Act IT
of 1863. Religious endowments are inalienable—Nardydn v.
Chintdiman®. The plaintiftf’s guwre had only a life-interest in the
property, and the cause of action arose after the death of plaintiff’s
gurw : see Kuria v, Gururdy® ; and as the suit was instituted within
twelve years after it, the suit is not barred. ‘

Birpwoop, C. J.—The plaintiff, the respondent in this Court,
sued to recover possession of three fields, survey Nes. 222, 360,
and 372, attached to the Virakte Math at Karajgi, from the de-
fendant, the appellant in this Court, who was in possession of
field No. 222 as mortgagee of Guldya, the plaintifi’s gury and
predecessor in office as jangwin or presiding Lingdyat priest of
the math and of Aelds Nos. 360 and 372, as assignee of a mort-
gagee.

Fields Nos. 360 and 872 were mortgaged as field No. 224,
(according to the old survey), on the 12th Angust, 1863, to Shiv-"
lingdpd, who was to remain in possession till the year 1874-75,
aud to receive the erops till that year in discharge of his debt.
A fresh loan was raised un the security of the same land from
Dhandpd, the son of Shivlingdpd, on the 5th July, 1866. The

first mortgage deed was then superseded by one executed in
favour of Dhandpd, which extended the period of his occupation
to the year 1895.

In 1871, Dhandps assigned his mortgage to the defendant, to
whom Gulsya executed a mortgage deed on the 13th July, 1872,
which refers to the assighment and to an existing lavati, or usu-
fructuary mortgage, held by the defendant on survey No. 222,

(T L I, 1 Bom, atp. 277. © AT, L, Ry 5 Bown, 398,
) 9 Bom, H. ', Rep., 282,
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then known as survey No. 195, and extends the period of de-
fendant’s occupation of the three fields till the year 1935.

Guldya died about January, 1874 ; and this suit was instituted
in February, 1882. The plaintiff says that since Guldya’s death
the defendant has been in wrongful possession of the ficlds in
suit, of which lLe claims possession, therefore, on the ground that
it was not competent to Guléya to mortgage them beyond the
period of hjs own life ; and also on the ground that, under clause
3 of section Seof Bombay Act II of 1863, they were not trans-
ferable from the math,

The land was held by Guldya in iwdm long before he mort-
gaged any part of it to Shivlingdpd; and the District Judge
remarks that the grant was made, probally, by the Delhi Gov-
ernment or the Peshwa. It appears that, in 1862, a sanad was
issued by Governmment to Guldya, in which the land was declared
to be his personal indm, and continuable for ever as transfer-
able private property, on payment of chawthdi and nazrdne,
This sanad is not fortheoming, as it was withdrawn in 1868 and
replaced by the sanad, exhibit No. 3, which declares that the
land “ shall be continued, so long as the village connnunity may
require the services, as the service emolument appertaining to
the office of jungam, on the following conditions :—that is to say,
_that the holders thereof shall pexformn the usual serviee to the
community, and shall continue faithful subjects of the British
Government.” It is further added that “as this vaten is held
for the performance of seyvice, it eannot be transterrved, and, in
consequence, no nuzrdne will be levied. ™ The wezrdna, which
had been levied under the sunad of 1862 for the years from
1861-62 to 1865-06, was accordingly retunded. This circum-
stance shows that, in the opinion of Government, a personal indm
had been wrongly granted to Guldyain 1862, and there is nothing
apparently to show that Guldya objected to the decision ulti-
mately arrived at by Government; and, indeed, after the passing
of Bombay Act IT of 1863 it would not apparently have been
open to him, and it is not open to his mortgagee now, to contest
that decision in any way, inasmuch as, by clause (d) of section 16
of the Act, it is competent to Covernment to determine any ques-
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tion that may arise, in giving effect to the Act, “as to whether
“or not any lands are held for service ;” and the decision of Gov-
ernment, when once made, is final, TIn giving effect to the Act,
it would clearly have been necessary for the Government to con-
sider and decide whether the indm lands held by Guldya fell
under clause 1 of section 1 of the Act or not. Their decision, that
the lands fell under the third class of excepted cases set forth in
clause 2 of section 1, was final; and the question in the px’é:(lnt case
is, therefore, whether any alienation made before the %ssue of the
sanad of 1868 was valid beyond the life-time of lema Since
1868 there can be no question that the lands comprised in the
second sanad have not been alicnable by the jangam of the math
beyond his own life-time. - As they belong to a service wvatun,
they ave held “on a tenure of successive life-estates "—HKuria bin
Hanwmia v. Gururdr®,  And both the Courts below have, there-
fore, awarded plaintiff possession of field No. 222 (old survey
No. 195), as the mortgage decd confirming and extending defend-
ant’s possession of that field was executed in 1872.

The Subordinate Judge refused the plaintiff’s claim to recover
possession of fields Nos. 360 and 372, because the mortgage to
Dhandp4, in 1866, was effected while the saonad of 1862 was in
force. The Subordinate Judge also found that, up to 1861, the
lands in suit were not shown in the revenue accounts (exhibits

60 to 71 and 42 and 43) as service lands, The District Judge *

observes, however, that these accounts were made “solely for the
collection of the land revenue, and not after any judicial en.
quiry.”

We think that the District Judge has rightly decided the case
on & consideration of the torms of the saned of 1868 and of the
civcumstances under which it was issued. The law gives an effect
to the declaration contained in that senad which is not apparent-

ly given by Act XTI of 1852 or any other law to any declaration

contained in the sanad of 1862, If thab be so, then, even while
the sanad of 1862 was in foree, its terms would not be conelu-
sive as to the rights of the jumgam. Any question as to the

extent of the deceased Guliya’s interest in the indm lands up to

(1) 9 Bom. H, C, Rep, 282,
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the year 1868 would still be a question of evidence. The indm
was not created by the sunad of 1862, which merely continued
an existing mdm ; and, unless the Government was, at the time,
legally empowered to declave the nature of the jangam’s private
interest in the land and to convert a life-estate, if such was the
extent of his previous interest, into absolute property, then no
existing private rights enjoyed by him would be affected. The
sanad woald he operative only in so far as it regulated his rela-
tions with Government with reference to the payment of a quit-
rent and nazrine on transfers, if transfers were already permis-
sible. But after Bombay Act IT of 1863 became law, the Govern-
ment was empowered to deal finally with evidence hearing on
the private rights of <ndmddrs. It could, for instance, in the
case of the indm lands attached to the Virakta Math at Karajgi,
determine, on a consideration of such evidence as was available,
whether the lands were held forservice or as personal indm ; and,
after its determination had onee heen announced, it would not
be competent to a Civil Court to dealin any way with evidence
which might have been so available, for the purpose of arriving
at any decision of its own as to the tenure of the lands since
the passing of the Act. The vevenue accounts up to the year
1861, on which the Subordinate Judge relied, were clearly avail-
able to Government. They must be assumed to be a part of
the material on which the Government decision of 1868 was
founded, and to be consistent with that decision; which, in-
deed, i3 now the only evidence admissible as to the extent of
Guldya's rights at the time of the earlier mortgages—the mort-"
gage to Shivlingdp4, which mevged in that to Dhandpé, having
heen effected after Bombay Act IT of 1863 hecame law. That
being so, the declaration as to Guliya’s tenure made in 1868
holds good, if not from the date of the cancelled sanad, at all
events from the 9th April, 1863, when the Act came into force.
There is no cvidence to show that Government intended in 1868
to curtail Guliya’s rights. The second sanad was evidently
issued, because it was ascertained that the fivst sanad did not, in
the cstimation of Government, correctly declare the nature of his
rights as they existed in 1862.

It follows that, after the death of Gulaya in 1874, the plaint-
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iff, as Guldya’s successor in office, was entitled to the whole of
the indm land claimed by him.

It was contended that the plaintiff’s elaim to fields Nos. 360 and
872 was barrved by time, as the mortgage to Dhandpid was more
than twelve yecars anterior to the suit. The possession, however,
of the mortgagee during Guldya’s life was not adversg to him,
and as the suit was brought only eight years after his death,
it eonsequently was not barred.

We vary the Districs Judge's decree, awarding the plaintiff the
lands in suit, by awarding also wmesne profits in respect of the
said lands from the institution of the suit until the delivery
of possession to the plaintiff. We confirm the Distriet Judge’s
order as to costs ; but as there can be no doubt that Shivlingipd
and Dhandpd advanced money to Guldya, on the security of the
indnr lands, in good faith, helieving the security to be perfectly
good, we make no order as to the costs of Appeal No. 446 of 1883.
The plaintiff to pay the costs of Appeal No. 627 of 1883,

Decree varied.

APPELLATE CIVIL.

Before M. Justice Birchwood.
UMARKHA'N, AND ANOTHEB (ORIGINAL DETENDANTS), APPELLANT, ¢,
MAHOMEDEHA'N axD OrHERS (ORIGINAT, PLAINTIFFS), RESPONDENTS,

Cowrt Fees Aet VIIof 1870, See., CL 9—ERedemption suit—Separate memorandunt.
of appeal presented by cach of two appellants, proper fees chatrgeable on.

A decree having been given by the lower Courts in a redemption suit; directing
that the mortgaged property should be redeemable on payment of the amount
expressed to be secured by the mortgage deed, iz Re: 1,152-15-4, to the defend -
ants, --viz. Re. 568-9-8 to the defendant Urharkhdn and Rs. 584-5-8 to the defend.
ant Moro and two others,—appeals were preferred to the High Court by Umarkhan
and Moro, each of them presenting n separate memorandum of appeal, A question
arose as bo what Court fees should be levied on them. On reference by the Taxing
Officer of the Court, ‘

* Reference under section 5 of the Court Foes’ Act,
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