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1885. with the ease of Fislmreth Kanna Pisharody Y.Val-
Balkkishna. lotil Manakel Narayanan 8omayaJipad^^\ which follows the prin- 
^  Z u S ™  ciple laid down in section 30 of the Code of Civil Procedure 

T " "  (Act X IV  of 1882.)

Municipa- S a e g e n t , C. j .— The general rule is, as stated in Kattusheri 
\ Pislianth Kcmna Pisharody v. Vallotil Manahel Narayanan 

So7iiayaji.pad that, “  unless there is a special provision of 
law, co-o’vs%iers are not permitted to sue through some or one 
of their mSnihers, but that all must join in a suit to recover 
their property nor can the defendant be deprived of his right 
to insist on the other co-owners being joined on the record 
by reason of there being evidence to show that they approve of 
the suit being brought by the plaintiff alone. This was ruled in 
the analogous ease of joint contracts in Kalidds Eevaldds v. 
Naihu Bhcigvdn^^h We must  ̂ therefore, confirm the decree, with 
costs.
■ ' ( 0 )  I. L. E., 3 Mad., 234- CVm  I. L. R., 3 Mad., 234.

' I .L .  R. ,7Bom., 217.

APPELLATE CIVIL„

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdu-ood,

2885. . JA M A 'L  SA 'H E B ( o r i g i n a l  D e f e n d a n t ) ,  A p p e l l a n t ,  v . M IJEG A'YA
S W A 'M I  (o r ig in a l  P l a i n t i f f ), R k .s f o n d e n t / ’*

Math—Mortgcuje o f lands attached to a math—Act I I  (Bomhay) o/”1863, 8ec. 8, 
01, 3, efect o f  declaration hj Oovernment undtr—Power o f  a jangani guru to 
allmate landjjiven to inath-~How fa r  such alienation is hinding on Ms successor iu 
the ofice—Limitatlon—Cause o f action.

The defendant %vas in possession of three fields (survey Nos, 222, 360 and 372) as 
mortgagee under mortgages executed by one Guldj^a, who was the plaintiff’s guru 
and his predecessor in office a,sjangam, or presiding Lingityat priest of the math. 
T w o o f the iields (Noa. 3G0 and 372) had l3een mortgaged in 1S63. Gulilya died 
in 1874, and in IS82 the plaintiff brought this suit to recover possession of the 
fields, on the ground that it was not competent to Guldya to mortgage tliem 
beyond the period of his own life, and also on the ground that under clause 3 of 
section 8 of Bombay Act II. of 1863 they were not alienable from the math.

It appeared that in 18G2 a MKfwZ was issued by Government to Guldya, declar
ing the laud in dispute to be his pei'sonal indrn, and continuable for ever as 

■' Second Aiipeal, No. 446.
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ta-ausferable private property, subject only to chaotMi and nazrdna. This smad 
was witlidrawn iu 1S6S, and another sancul was issxted, declaring tlie land to b® 
service emoliuneut Jippertainiiig to the office of jangam, on condition that the 
holders thereof shonld perform the usual services to the community, and should 
continue faithful subjects of the British Government. The sanuxl stated as follows:— 
“ As this vatan is held for the performance of service it cannot be transferred, and 
iu consequence no nazrdna will be levied.” The nazrdna, which had been levied 
under the sanad of 1862 for the years from ] 861-62 to 1865-86, was refunded.

TMd, that the plaintiff was entitled to recover the land in question. ̂  The cii’cmn* 
stance of the repayment of nazrdna and chaothcH for the years 1̂ 861-66 clearly 
showed that, in the opiuion of the Government, a personal had been wrongly 
granted to Gulayaby the sanad of 1862, and there ŵ as nothing to show that GulAya 
objected to the decision nltiinately arrived at by Government. After the passing 
of Bombay Act II of 1863 it would not have been open to him—as it was not 
open to lus mortgagee now—to contest that decision in atiy way, for by section IS, 
clause (d) of that Act it is competent to Government to determine any <5̂ uestion 
as to whether or not any lands are held for service, and the decision of Govern
ment, when once made, is final. Since 1868 there could be no question that the 
lands comprised in the sanad had not been alienable by the jangarn of the math 
beyond his life-time, and as they belonged to a service vatan they w’ere held on a. 
tenure of successive life estates. After the death of Gnldya, therefore, the plaint
iff, as Gulaya’s successor in office, w’as entitled to the whole of the indm laud 
claimed by him.

Two of the fields in question (Nos. 360 and 372) had been orginaily mortgaged by 
Guliiya to one ShivlingApA in 1863. In July. 1866, a fresh loan on the security of 
the same land was o]>t;uned from Dhanapil, the sou of Shivlingapi, and the first 
mortgage deed w'as then sujjerseded by one executed iu fâ ôiir of Dhantipd. In 1871 
DhanApit assigned his mortgage to the defendant. Gulayadied in JanUcirj-', 1874, 
and this suit was instituted in February, 1SS2. It was contended that the plaintiff’s 
claim to fields Nos. 360 and 372 was barred, as the mortgage to DhanaiJil-vvas 
more than twelve years anterior to the suit.

Held, that the suit w'as not barred, as the causc of action accrued to the 
plaintiff on Guldya’s death, and the suit was brought only eight years after 
that event.

This was a second appeal from the decision of A. C, Watfe  ̂
Acting District Judge of Dharwar.

The plaintiff sued to recover possession from the defendant of 
certain land comprising three fields  ̂ survey Nos, 2 22> 860 and. 
372, alleging that the same had been long attached to the sssrvlcc 
of the VimUa at Karajgi in the Dhdrwar pistrict ; that the 
land was a charitable endowment to his Gulaya j that 
it was not competant to GuMya to mortgage or otherwise alien
ate it beyond his life-time ; and that under section 8̂  clause oi
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tlie Bombay Act II of 1863 it was not transferable from the matk 
He further prayed for mesne profits, on the ground that Gulaya 
having died in 1874, the defendant had b e e n  since then in wrong
ful possession.

The defendant (inter alia) contended that the lands were not of 
the nature of charitable service tenure ; that the Summary Settle
ment Act, section 8, was iiot applicable to them ; that he held sur
vey No. 22'̂  as a mortgagee from Gulaya, and survey Nos. 360 
and 372 as assignee of Guhiya’s mortgagee.

It appeared that in 1862 B .s a n a c l was issued by Government to 
Guldya, declaring the land in dispute to be his personal indm, and 
continuable for ever as transferable private property, on payment 
of chauthdi and nazrcinci. This sanad was subsequently with
drawn in 1868, and replaced by another to the eftect that the land 

shall be continued so long as the village community may require 
the services  ̂as the service emolument appertaining to the office 
ot jangam * and further added that “ as this
vitian is held for the performance of service, it cannot be trans
ferred, and in consequence no nazrdna will be levied.” The 
na%rdna which had been levied under the sanad of 1862, for the 
years from 1861-62 to 1865-66, was accordingly refunded.

The Subordinate Judge at Haveri awarded to the plaintiff 
field No. 222, and rejected his claim as to the others.

The plaintiff' and the defendant preferred cross appeals from this 
decree, and tlie District Judge amended the Suljordinate Judge’s- 
decree by awarding him Nos. 8G0 and 372 and costs in proportion 
to the claim awarded.

The defendant preferred a second appeal to the High Court.

Inmrarity {Ganesh iLVbic/ianirft liirZos/.'f/r with him) for the 
appellant. A math being a religious house no service could be 
attached to it. The land in dispute was given to the mcdh as 
alienable private property, and the pkintift’s gum had every 
right to alienate it. Bombay Act II, section 8, has no application 
to the present case. The plaintiffs gum may be looked upon 
as a trustee, and his acts are binding upon the plaintifi', who as 
a subsequent trustee for the devasthdn property here' cannot
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impeach il\Qm-~-Mdnilddl Atmdrdm v. Ma'/ichersld.̂ ^̂  As regards 
the cause of action, it was given to the plaintiff when the property 
was first alienated, and as this suit has been instituted more than 
twelve years after, it is barred by limitation.

Branson {Man£hslmJelmngirslia\\nth him) for the respondent.-— 
The defendant is an assignee of a mortgagee only, and the assign
ment to him was after the sanad oi 1868, which scmacf. caneelled 
that of 1862, and declared the land in dispute as inalienable chari
table property" under section s, clause 3 of the I^onibay Act II 
of 1863. Religious endowments are inalienable-—. F a v »  
Ohintdmad-h The plaintifl’’s (juru had only a life-interest in the 
property, and the cause of action arose after the death of plaintiff’s 
guru ; see Ruriax-, Giirurdv̂ ^̂ ; and as the suit was instituted within 
twelve years after it_, the suit is not barred.

B irdw ood, C. J.—The plaintiff, the respondent in this Com% 
sued to recover possession of three fields, survey Nos. 222, 
and 372, attached to the Vircikfaj Math at Karajgi, from the de- 
fendant, the appellant in this Court, who was in possession o£ 
field No. 222 as mortgagee of Gulaya, the plaintifi’’s and
predecessor in ofiice j  any a'lih or presiding Lingayat priest of 
the viaJh and of fields Nos. 360 and 372  ̂ aa assignee of a mort
gagee.

Fields Nos. 360 and 372 were mortgaged as field No. 224, 
(according to the old sinvey), on the 12th August, tS63, to Shiv-* 
lingapa, -who was to remain in possession till the year 18f4~7of 
and to receive the crops till that year in discharge of his debt. 
A  fresh loan was raised on the security of the same land from 
Dhanapa  ̂ the son of fthivlingapaj on the 5th July, 1866. The 
fir.st mortgage deed was then superseded, by one executed in 
favour of Dhanapa, which extended the period of his oecupatioii 
to the year 1895.

In 1873, Dhanapa assigned his mortgage to the defendmt, to 
whom Gulaya executed a mortgage deed on the 13th July, i872» 
which refers to the assigmnent and to an existing or tisii-
fruetuary mortgage  ̂held by the defendant on suivey No. 222s
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then known as survey iNo. 195, and extendfi the period of de- 
fendant^s occnpation of the three fields till the year 1935.

Guiaya died ahont January, 1874 ; and this suit was instituted 
in February, 1882. The plaintiff says that since Gulaya’s death 
the defendant has been in wrongful possession of the fields in 
suit, of which he claims possession  ̂ therefore, on the ground that 
it was noî  ̂competent to Guhiya to mortgage them beyond the 
period of hjs own life ; and also on the ground that, under clause 
3 of section 8«of Bombay Act II of 1863, they were not trans
ferable from the math.

The land was held by Guiaya in indm long before he mort
gaged any part of it to Shivlingapa; and tlie District Judge 
remarks that the grant was made, probably, by the Delhi Gov
ernment or the Peshwa. It appears that, in 1862, a sanad was 
issued by Government to Guiaya, in which the land was declared 
to be his personal indm, and continuable for ever as transfer
able private property, on payment of chcmthdi and naz-rdna. 
This sanad is not forthcoming, as it was withdrawn in 1868 and 
replaced by the sanad, exhibit No. 3, which declare.s that the 
land “ shall be continued, so long as the village community may 
require the services, as the service emolument appertaining to 
the office oijangmi, on the following conditions:—that is to say, 
that the holders thereof shall perform the usual service to the 
community, and shall continue faithful subjects of the British 
Government. ” It is further added that as tliis 'vatan is held 
for the pei’forinance of service, it cannot be transferred, and, in 
consequence, no nazrdna will be levied. ” The na: r̂dna, which 
had been levied under the sanad of 1862 for the years from 
1861-62 to 1865-06, was accordingly refunded. This circum
stance shows that, in the opinion of Government, a personal 
had been wrongly granted to Guiaya in 1862, and there is nothing 
apparently to show that Guiaya objected to the decision ulti
mately arrived at by Government; and, indeed, after the passing 
of Bombay Act II of 1863 it would not apparently have been 
open to him, and it is not open to his mortgagee now, to contest 
that decision in any way, inasmuch as, by clause (d) of section 16 
of the Act, it is competent to C'o vernnient to determine any ques-



tion that may arise, in giving effect to the Act, as to whether 
or not any lands are held for service ; ” and the decision of Gov-̂  
ernment, when once made, is final. In giving effect to the Act, 
it would clearly have been necessary for the Government to con
sider and decide whether the mdm lands held by Guiaya fell 
under clause 1 of section 1 of the Act or not. Their decision, that 
the lands fell under the third class o£ excepted cases set forth in 
clause 2 of section 1, was final; and the question in the present case 
is, therefore^, whether any alienation made before the Is-sue of the 
sanad of 1868 was valid beyond the life-time of Ghihiya. Since 
1868 there can be no question that the lands comprised in the 
second sanad have not been alienable by the jangarn of the math 
beyond his own life-time. As they belong to a service vatan-, 
they are held on a tenure of successive life-estates “—-Kuria hm 
Eanmici v. Gii.7̂ urdv̂ \̂ And both the Courts below have  ̂ there
fore  ̂ awarded plaintiff possession of field No. 222 (old survey 
No. 195)j as the mortgage deed confirming and extending defend
ant’s possession of that field was executed in 1872.

The Subordinate Judge refused the plaintiff’s claim to recover 
possession of fields Nos. 360 and 372, because the mortgage to 
Dhanapa, in 1866, was effected while the sanad of 1862 was in 
force. The Subordinate Judge also found thatj up to 1861, the 
lands in suit were not shown in the revenue accounts (exhibits 
60 to 71 and 42 and 43) as service lands. The District Judge * 
observes, however, that these accounts were made ‘̂ Ssolely for the 
collection of the land revenue, and not after any judicial en- 
quirj^”

We think that the District Judge has rightly decided the case 
on a consideration of the terms of the sanad of 1868 and of the 
circumstances under which it was issued. The law gives an efiect 
to the declaration contained in that which is not apparent
ly  given by Act XI of 1852 or any other law to any declaration 
contained in the of 1862. If thafc be so, then, even.while 
the sanad of 1862 was in force; its terms would hot be eonelu- 
sive as to the rights? of the jcmgam. Any question as to the 
extent of the deceased Gulaya’s interest in the lands up tm̂  ̂

a) 9 Bom. H, a  Re|!,5 282,
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the year 1868 would still be a question of evidence. The mdm 
was not created by the sctnacl of 1862, which merely continued 
an existing indin; and, unless the Government was, at the time, 
legally empowered to declare the nature of the jangain’ s private 
interest in the laud and to convert a life-estate, if such was the 
extent of his previous interest, into absolute property, then no 
existing private rights enjoyed by him would be affected. The 
smiad woidd be operative only in so far as it regulated his rela
tions with 'Government with reference to the payment of a quit - 
rent and na'mma on transfers, if transfers were already permis
sible. But after Bombay Act II of 1863 became law, the Govern
ment was empowered to deal finally with evidence ],rearing on 
the private rights of indinddrs. It could, for instance, in the 
case of the ind'm lands attached to tlie Virahta Math at Karajgi, 
determine, on a consideration of such evidence as was available, 
whether tho lands were held for service or as personal ind,in ; and, 
after its determination had once been announced, it would not 
be competent to a Civil Court to deal in any way with evidence 
which might have been so available, for the purpose of arriving 
at any decision of its own as to the tenure of the lands since 
the passing of the Act. The revenue accounts up to the year 
1861, on which the Subordinate Judge relied, were clearly avail
able to Government. They must be assumed to be a part of 
the material on which the Government decision of 1868 was 
founded, and to be consistent with that decision; which, in
deed, is now the only evidence admissible as to the extent of 
Gulaya's rights at the time of the earlier mortgages—the mort- ‘ 
gage to Shivlingapa, which merged in that to Dhanapa, having 
been effected after Bombay Act II of 1863 became law. That 
being so, tho declaration as to GuMya’s tenure made in 1868 
holds good, if not from the date of the cancelled sanad, at all 
events from the 9th April, 1863, when the Act came into force. 
There is no evidence to show that Government intended in 1868 
to curtail Gulaya’s rights. The second sanad was evidently 
issued, because it was ascertained that the first sanad did not, in 
the estimation of Government, correctly declare the nature of his 
rights as they existed in 1862.

It follows that, after the death of Gulaya in 1874, the plaint-
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-iff, as Gulaya’s successor in office, was entitled to the whole of 
the mdm land claimed by him.

It was contended that the plaintiff’s claim to fields Kos. 360 and 
372 was barred by time, as the mortgage to Dhamipa was more 
than twelve years anterior to the suit. The possession, however, 
of- the mortgagee during Gulaya’s life was not adversi  ̂ to liinij 
and as the suit was brought only eight years after liis deaths 
it consequently was not barred.

W e vary the District Judge’s decree, awarding the plaintiff the 
lands in suit, by awarding also mesne profits in respect of the 
said lands from the institution of the suit until the delivery 
of possession to the plaintiff. We confirm the District Judge’s 
order as to costs; but as there can be no doubt that Shivlingapa 
and Dlianapa advanced money to Guiaya, on the security of the 
indm lands, in good faith^ believing the security to be perfectly 
good, we make no order as to the costs of Appeal No. 446 of 188S. 
The plaintiff to pay the costs of Appeal No. 627 of 1883,

Decree varied.
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APPELLATE CIVIL.

Before Mr. Jtisiice Birdioo&cL

U M A E K B A 'N j  a n d  an o t h e b  ( o b ig in a l  D e3?bn d a n t s) , A p p h l ia k t , v . 

M A H O M E D K H A 'N  an d  O t h e r s  (oaiGiNAX P iA iN iirF s ) ,  RESPO jrnBKm

Court Fees Act V I I o f  1870, Sec. 7, GL 9~BedempUo7i mit-~Sepamte memomndmA' 
o f  appeal presented hy each oftieo a.ppeUmit$y proper fees chargeable o?s. ,

A decree having been given by tlie lower Courtis in a redeaiption suit, direcMng 
that the mortgaged property should be redeemable on payment of the amount 
expressed to be secured by the mortgage deed, I’fe- Ks. l,132-lo-4, to the defend 
auts,~!;iZ. Es. 568-9-S to the defendant UmarlthAn and R.-3. 5S‘l'5-8 to the defend
ant Moro and two others,—appeals were xjreferred to the High Court byUmarkhSu 
and Moro, each of them presenting a separate memorandum of appeal. A question 
arose as to what Goixrt fees should be levied on them. On reference by the Taxing
Officer of the Coiirtp , ......

* R e fe ren ce  uu der sectiou  5  of th e  O otirt F ees’ Acts

B 1060-6

I88S.
June 2Q,


