
applied to the Small Cause Court within eight days from th,e-
Davidas diismissal of his suit, which he failed to do.

H a e j i v a n d a s

„  SargenTj 0 . J.— The First Juds-e of the Small Cause Court
TVABALtY . °  \

Abdtjiaily. was wrong, we thins, in dismissing the case for want of jurisdic
tion, on the ground, as we have been told, that the case raised a 
c|uestion of title. It is true that it has been held by this Court 
on the corresponding section 91 of Act IX . of 1850 that a defence 
resting upgn an adverse title to the fee ” takes the case out of 
that QQctioTL— Nowla Oomav. Bdld Dliarmdjî '̂ '> ] and the same 
ruling would equally apply, if not with greater force, to section 41 
of Act X V  of 1882, under which the present summons was taken 
o u t; but in the present case the defendant doe.s not dispute the 
plaintiffs right to the ownership, but admits that he is his tenant j 
and the only question to be determined is, whether the defendant 
was holding, as he alleges, under an unexpired term of four years, 
or as a monthly tenant, as the plaintiff avers. We must, there
fore, in exercise of the power vested in the High Court by 
section 622 of the Code of Civil Procedure, direct the Judge of the 
Small Cause Court to proceed to try the case. Costs of this 
application to follow the result.

(1) r. L. E., 2 Bora., 91.
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A P P E L L A T E  CIVIL.

Before Biv Charles Savgent, Kt., Chief JvAiu, and Mr. JustUe Birdimod,

1885. ' BaLKRISHNA MOEESHWAE K U N T E , (om gin al P la in t if f ) , Ar- 
i  jELLAis's, V. T H E  MUNICIPALITY OP MAHA'D (original D efendant),

E esponbent.^

Parties~Pradice~PrQcechre-~JolndeT o f  parties—Right o f  co-sharer to me cdone.
Unless there is a special provision of the law, co-owners are not joormitted to sue 

througli Bmiie or one of thoir members, but all co-owners must join in a suit to 
recover their property. The defendant cannot he deprived of his right to insist 
on the other co-owners heing joined on tlie record by the fact that they approve 
of the suit being brought by the plaintiff alone.

T h is  was a second appeal from the decision of W . H. Crowe, 
Judge of Satara, confirming the decree of the Subordinate Judo-o 
of Mahad.

* Second Appeal, No. 541 of 1SS3.



The plaintiff, who was proved to be a shaker with other mem-

Y O U  X\j BOMBAY SERIES,

bers of his family in a piece of land in the town of Mahad, sued B a lk p . i b h s a  

the municipality bf Mah^d to recovei' possession of it, and for the Kt̂ntb 
removal of a wharf constructed thereon by the municipality.
The municipality contended that the plaintiff could not sue alone.
The Subofdinate Judge rejected the plaintiff’s suit, and the Dis- Mahad.

trict Judge confirmed his decision, holding that the plaintiff could 
not maintain his suit in its present form.

The plaintiff appealed to the High Court.

Yashvant Vdsudev Athlye for the apx3ellant.-— It is only when 
a right to sue arises out of a contract that all the persons jointly  
interested must join in suing.'' The case of Kattuslieri Pishmeth  
Kanna FisJiarody v. ValloUl Manahel Ncifayanm- Homayapimd^ '̂  ̂
does not apply. In that ease there was a demise, and the suit was 
brought by the plaintiffs on behalf of an association to recover 
lands demised by the association to the defendant. In the pre
sent case injury to any parfc of the plaintiff's land by the defend
ant would necessarily affect the plaintiffs right, and give him a 
cause of action One of several co-owners of a patent has a 
right to sue alone for the recovery of profits due for the use of 
the patent— V. Great Eastern Eailway GoinpamjS^  ̂ An  
action for libel may be brought by two or more persons jointly, 
although they are not in partnership, or otherwise jointly inter- 
eBied-—Booth r, BrisweS^  ̂ The plaintiff^s co-sharers approved*'! 
of the suit.

Shdmrdv ViiJml for the respondent.— The approval of the co- 
sharers does not aftect the question* It is the right of the de- 
fendant to insist upon all interestê ^̂ ^̂  in, the suit
‘̂ Bdmsehuh Y. Bdmlall KoondooS^ lxi il\e c.SLm^otKaudMijaLal 
V. Chandar̂ '̂> a Full Bench of the Allahabad I-Iigh Court, with 
the exception of Mahmood, J., held that when, upon tha death 
of the obligee of a money bond, the right to realise the inoiiey has 
devolved in specific sharers upon his heirs  ̂ each of Mch 
could not maintain a separate suit for recovery of his slia,ie of 
the money due on the bond. The present case is on all fours

(1) I. L. E,., 3Mad.,234. (S) L. K., 2
(2) L. E>„ 16 Ch. Piv,, 59, (4) I. L. II.,

; , 1 .1..'E,, 7 Ali,; 31». :
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1885. with the ease of Fislmreth Kanna Pisharody Y.Val-
Balkkishna. lotil Manakel Narayanan 8omayaJipad^^\ which follows the prin- 
^  Z u S ™  ciple laid down in section 30 of the Code of Civil Procedure 

T " "  (Act X IV  of 1882.)

Municipa- S a e g e n t , C. j .— The general rule is, as stated in Kattusheri 
\ Pislianth Kcmna Pisharody v. Vallotil Manahel Narayanan 

So7iiayaji.pad that, “  unless there is a special provision of 
law, co-o’vs%iers are not permitted to sue through some or one 
of their mSnihers, but that all must join in a suit to recover 
their property nor can the defendant be deprived of his right 
to insist on the other co-owners being joined on the record 
by reason of there being evidence to show that they approve of 
the suit being brought by the plaintiff alone. This was ruled in 
the analogous ease of joint contracts in Kalidds Eevaldds v. 
Naihu Bhcigvdn^^h We must  ̂ therefore, confirm the decree, with 
costs.
■ ' ( 0 )  I. L. E., 3 Mad., 234- CVm  I. L. R., 3 Mad., 234.

' I .L .  R. ,7Bom., 217.

APPELLATE CIVIL„

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdu-ood,

2885. . JA M A 'L  SA 'H E B ( o r i g i n a l  D e f e n d a n t ) ,  A p p e l l a n t ,  v . M IJEG A'YA
S W A 'M I  (o r ig in a l  P l a i n t i f f ), R k .s f o n d e n t / ’*

Math—Mortgcuje o f lands attached to a math—Act I I  (Bomhay) o/”1863, 8ec. 8, 
01, 3, efect o f  declaration hj Oovernment undtr—Power o f  a jangani guru to 
allmate landjjiven to inath-~How fa r  such alienation is hinding on Ms successor iu 
the ofice—Limitatlon—Cause o f action.

The defendant %vas in possession of three fields (survey Nos, 222, 360 and 372) as 
mortgagee under mortgages executed by one Guldj^a, who was the plaintiff’s guru 
and his predecessor in office a,sjangam, or presiding Lingityat priest of the math. 
T w o o f the iields (Noa. 3G0 and 372) had l3een mortgaged in 1S63. Gulilya died 
in 1874, and in IS82 the plaintiff brought this suit to recover possession of the 
fields, on the ground that it was not competent to Guldya to mortgage tliem 
beyond the period of his own life, and also on the ground that under clause 3 of 
section 8 of Bombay Act II. of 1863 they were not alienable from the math.

It appeared that in 18G2 a MKfwZ was issued by Government to Guldya, declar
ing the laud in dispute to be his pei'sonal indrn, and continuable for ever as 

■' Second Aiipeal, No. 446.


