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Defore 8ir Charles Sarvgent, Ik, Chief Justice, aud Mr. Justice Dirdwood.
RA'MCHANDRA. JIVAJT TILVE, (oriuisan Derespant No. 2), ArpeL-
1anT, 2. KHATAL MAHOMED GORI, (orieINat Prarwers), RuspoNnmne.#
Civil Procedure Code det XTIV of 1882, Sec. 108--Suit by purchascr of mortyaged

land againt mor tyagee for redemption—Subsequent suit by purchaser against vendor

aned motrygyee for possession—Cuuse of action,

In 1879 the plaintiff purchased from one Babuji, (defendant No. 1), the land
in question in the Suit which was then in the possession of one Ramchandra, {de-
fendant No. 2), as mortgagee.  Babdji undertook to pay off the mortgage, but
failed to do so.  In 1881 the plaintiff brovght a suit for redempbion against
Ramehandra, (defendant No. 2), which was dismissed for non-appearance of the
plaintiff, under section 102 of the Civil Procedure Code (X of 1877), IIe sub-
ac(lucntly filed the present suit against Bibdji and Rdmehandra to recover pos-
session of the land.  The defendant pleaded that the suit was barred under the
provisions of section 103 of the Civil Procedure Code.

Held, that the cause of action in the two suits was different, and that the pre-

sent suit was not barved.

Trts was an appeal from an order made by C. F. H. Shaw,
Judge of Belgaum, reversing the decree of the Subordinate Judge
of Belgaum, and remanding the suit for retrial,

The plaintiff sued for possession of eertain land which he
alleged he had purchased from defendant No. 1, (Bdb4ji), on the
1st December, 1879, for Rs. 750. He alleged that at the time
of his purchase the land was in the possession of defendant
No. 2, (Rdmchandra), as mortgagee under a mortgage executed
to him by Babdji, dated the 26th March, 1877 ; that Babaji at the
date of the plaintift’s purchase had undertaken to pay off’ the
said mortgage out of the purchase woney; but that he (Babdji)
acting in collusion with Rdmchandra had failed to do so. Rdm-
chandra had remained in possession of the land, and was made a
defendant to the present suit.

It appeared that in 1881 the plaintiff had brought a suit for
redemption (No. 321 of 1881) against the mortgagee Réam-
chandra, (defendant No. 2), which was dismissed for non-appear-
ance of the plaintiff under section 102 of the Civil Procedure
Code (Act X of 1877). Bébdji (defendant No. 1) now pleaded

* Appeal, No. 21 of 1884, from order.
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that the present suit was barred under the provisions of section

~108 of the Civil Procedure Code; that he had never received
any part of the purchase money from the plaintiff; and that
he had since sold the land by deed of sale, dated 14th December
1882, to Ramchandra, (defendant No., 2).

Ramchandra, (defendant No. 2), also pleaded that the present
suit was barrred by section 103 of the Civil Procedure Code.

The Court of first instance held that the presenftsuit was
barred; the Court of appeal held that the cause of ackion in the
present suit and the suit of 1881 were not the same, and re-
manded the suit for retrial on the merits.

The defendant No, 2 thereupon appealed to the High Court.

Qanashdm Nelkanth Nddkarni for the appellant.—Seetion 103
of the Civil Procedure Code (Act XIV of 1882) forbids the pre-
sent suit, the causes of action in both the suits being the same.
The foundation of both of them is the plaintiffs purchase.
The purchase by defendant No. 2 from defendant No. 1 of the
equity of redemption gave to the plaintiff no remedy against
the former. Suit for specific zelief isbarred by article 113 of
Act XV of 1877, Schedule II. The second suit is & mere renewal
of the first.

Malddev Chimndji A'pte for the respondent.—The present
suit is nob a renewal of the former; the eauses of action are es-
sentially different. The plaintiff now seeks to compel the vendor
to give up possession of the property and to set aside the sale
-made by defendant No. 1 to defendant No. 2 subsequently to
the plaintiff’s suit against the latber in 1881, The plaintiff's
first suit was as a purchaser of the equity of redemption from

defendant No. 1, who had mortgaged the land to defendant No. 2.

Defendant No. 1 had not then sold the equity of redemption
to defendant No. 2. But, assuming that the question was res

Judicate as vegards defendant No. 2, the plaintiff has a cause of

action againstdefendantNo. 1, who is bound to perform hiscontract

_specifically by completing the sale-and putting the plaintiff into -

possession.  The plaintiff has now two causes of action. It is
now necessary for him to put an end to the subsequent title of
defendant No. 2 under his alleged purchase,

29

1855,
RincHANDRA
Jivire Tve

Q!
Kraran
ManmonseDp
Gori,



30 THE INDIAN LAW REPORTS. [VOL. X;

1685. SARGENT, C. J.—We think that section 103 of the Civil Proce-
Rimcrasora dure Code should receive a somewhat striet construction. In
Jw‘mv TIVE the first suit against the second defendant alone, plaintift’ alleged

ILII{:;;‘;TD‘:;D that he was the owner of the equity of redemption by purchase
Gogz, from the first defendant, and, as such, was entitled to redeem
the second defendant’s mortgage.  In this suit his case is that
he contracted for the purchase of the property from the first
defendant, fhe latter undertaking to clear it of the second de-
fendant’s murtgage; that the second defendant has since pur-
chased the equity of redemption from the first defendant, with
the full knowledge of the said contract, and he substantially,
although not in strict form, seeks that both the defendants may
be compelled to specifically perform the contract. Under these
circumstances we think that section 103 does not preclude plaint-
iff from bringing his present suit, and that the District Judge
was right in remanding the case for trial on the other issues.

Order confirmed. Costs of this appeal to follow the result.

Order ascordingly.
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" Before Sir Charles Sargent, Kt., Clief Justice, and Mr. Justice Birdwood.
1885, DAVIDA’S HARJIVANDA'S, (or161¥aL PraIxtiry), ArrLicanNs, v, TYAB-
April 8, _ AULY ABDULALLY, (or1e18aL Derexvaxt), OpronENT.*
Small Cause Court—Jurisdiction— Question of title— Landlord and tenant—Admis-

ston of tenancy—Small Cause Cowrt Act XV of 1882, Sec, 41—Suit in ejectment—
Practice,

The plaintiff, alteging that the defendant was his tenant at a monthly rental of
Rs, 52, and had refused to deliver up possession to the plaintiff, took out a summons
against the defendant under section 41 of the Small Cause Court Act XV of 1882,

The defendant admitted the tenancy, but contended that he held under an
unexpired lease for four years. The Judge of the Court of Small Causes was of
opinion that a question of title was involved, and he dismissed the case on the
ground that he had no jurisdiction to hear it. The plaintiff thereupon applied
to the High Court under its extraordinary jurisdiction

Heldythat the case was within the jurisdiction of the Small Cause Court.
* Extra Application, No, 10 of 1885,



