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of the Code of C iv il Procedure, and discharge the order of the 

Court below, and confirm the order of the Subordinate Judge. 

Parties to pay their own costs in this Court. P la in tiff to pay  

defendant his costs in  the Court below.
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A P PE LLA TE  CIVIL.

Before M r. Justice TFesf and M r. Justice Birdwood.

K H U S H R O B H A 'I  IT 'A S A R V A .'N J T , ( o r i g i n a l .  A p p l i c a n t ) ,  A p p e l l a n t ,  v . 

H O R M A Z S H A ' P H I R O Z S H A ',  ( o r i g i n a l  O p p o n e n t) , R e s p o n d e n t .^

Civil Procedure Code (Act X I V  o f  1882^, Secs, 232 and Decree— Execution
— Tramfer o f clecree— Notice o f  transfer— Tranferee’s rights— Legal representative.
o f  a deeeasexl judcpneiit-clehtor— His liabilittj to sati/fy decree— Extent of such
Uahility.
The transferee of a decree stands in  the same position for getting execution as 

the transferor.

I f  a decree is traiisfex'red b y  assignm ent after the death o f the judginent-debtar, 
notice o f the transfer, a-s required b y  section 232 of the C ivil P rocedure C ode 
(A ct X I V  of 1882), m ay be served on the legal I’epresentative o f the deceased 
jiu lgm ent-debtor. The deatli o f the judgm cnt'dehtor does not render the trans­
ferred decree incapable of execution.

U nder section 234 o f  the Civil Procedure Code, the legal representative o f a 
deceased jadgraent-debtor is liable summ arily only in respect o f i>roperty actualhj 
received  b y  him, or taken into liis disposition.

On the 27th M arch, 1878, one Bdi B hicaiji obtained a decree for Es. 2,100 against 
one Phirozshd, who died in Ju ly  of that year, leaving his son Hox’mazshA his 
legal representative. Subsecjuently one Horajibhili sued Hormazslia as tiie 
legal representative of Phirozsh4 upon a mortgage executed by the latter in his 
life-tim e, and obtained a decree, in execution of -vvhich he sold the m ortgaged 
property  b y  auction, and bought it  in him self for Rs. 810. On appeal, tliis decree 
■was reversed on the 3rd A ugust, 1883. Instead of, thereupon, recovering the 
property  which had been sold  in execution , Hormazshit on  the 16‘th N ovem ber, 
1883, agreed w ith  Hom jibh&i that tlie latter should retain it  on paym ent of 
Es. 240 as costs of the suit. Shortly before this compromise was effected, Bdi 
Bhicftiji sold her decree to the appellant, Khushrobh^i, w h o in 1884 applied for  
execution against Hormazshd.. T he Subordinate Judge made an order fo r  
execution against Hormazaha personally to  the extent o f  R s, 810, hold ing that 
Hormazshd, had fraudulently adjusted tlie decree in H om jibhdi’s suit, an d  that, 
even if  there was no fraud, he, as adm inistrator o f Phirozsh^’s estate, ought to 
have recovered back the m oney realised b y  the sale^ instead o f accepting a  eoni-

* Second Appeal, H o . 101 o f 1886,
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1887. promise. Ou appeal, the orclei- o f the Suhordiuate J iid ge  was reversed by the- 
D istrict Judge.

On ai)peal to the High Court,

Held, confirming the order o f the D istrict JudgOj that Horm azshd was not per* 
sonally liable. U nder section 234 of the C ivil P joced u re  Code (A ct X I V  of 
1882) .a repreaentative o f a decoaaed jn dgm ont“debtor, w ho has fa iled  purposely 
or negligently to i-ecorer some debt dae to  the estate o f  the deceased, or some 
j>r«perty belonging to it, ia h ot liable in  the same w ay as for  property  of the 
deceased which has come to hia hands. In  that section, property is not defined 
as identical with assets, and so to include mere rights of action. N or is it pro­
vided that in an execution proceeding tlie representative shall be  m ade answer- 
able as well for what with diligence on his part w ou ld  have com e to his hands, 
as what actually has com e to  his hands. I t  niay w ell be  that w h ile  the Legisla­
ture intended to bring the representative under the con trol o f a stimtoary inquiry 
where he had actually received property , it  did not intend to  m ake him answerable 
in other cases except through the medium o f a suit fo r  adm inistration or other 
regular action.

Second appeal from the order of S. H am m ick, D istrict Judge 

of Surat, reversiBg the order of K h iin  BaliAdur B. B, Modi^ First 

Class Subordinate Judge at Surat, in darkMst No. 101 of 1884.

On tlio 27tli March, 1878, one B a i Bhicaiji obtained a decree for 

Ks. 2,100 against Phirozsh^i Shflpurji, On the 24th Ju ly , 1878, 

Phirozsha died. On the 2nd March^ 1881, B a i Bhicdiji applied for 

execution against Horraazsh^i, the son of the deceased judgment- 

debtor ; but as she failed to prove that Honnazshd had received 

any property of the deceasedj her application was rejected.

In the meantime, Homjibhai, another creditor of Phirozsha, 

had sued Hormazshii as the legal representative of his deceased 

father, Phirozshd,, npon a inortgage-bond executed by the lat­

ter. He obtained a decree, in  execution of which he put up the 

mortgaged property to sale, and purchased it  himself for Rs. 810. 

This decree was afterwards reversed, on appeal, on the 3rd August,, 

1883. In  spite of this decision in  his favour^ Hormazshd entered 

into a compromise with Homjibhai, by which it was agreed that 

he should retain the mortgaged property, but should pay to 

Hormazshd the costs of the suit, amounting to Us. 240, This 

vcpinprbmise was effected on the 16th Novemberj 1883,

-Shortly before this, vw., on the 4th September, 1883, Bai 

^hic4iji had sold her decree against Phirozshd, to one Khushrobh^i
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1887.In lS84i, Khiislirobliaij as transferee of the decree, made the 

present application, under section 234 of the C iv il Procedure K h u sh b o - 

Code (Act X I Y  of 1SS2), for execution of the decr€‘e against Na,saev.1n,ji 

Hormazsha as the legal representative of P h irozsh l Khushrobhai jjoiiMAZiiril 

alleged that Hormazsha had received all the property of the Phiiiozrua. 

deceased, and that he had fraudulently and colluaively entered 

into the compromise of the 6th November, 1883.

Hormazsha opposed this application^ contending alia)-—

(1) That the decree was transferred to the applicant after the 

death of the judgnient-debtor .; therefore he could not execute it.

(2) That the deceased j udgment-debtor had le ft no property,

(3) That the compromise w ith Hom jibhM  was neither fraud­

u lent nor collusive.

The Subordinate Judge held that the assignment of the de­

cree after the death of the j  udgment-debtor did not, and could 

not, render the decree incapable of ^execution; that Hormazsha 

had fraudulently adjusted the decree in Homjibhai^s suit upon 

the alleged mortgage; and that, even if  there were no fraud;

Hormazsha, who had obtained letters of administration to the 

estate of his deceased father, had no right to release a claim or 

comx^ound it where an Appellate Coui’t had already decided in 

favour of the deceased,

H©j therefore, passed an order directing execution to issue 

against Hormazsha j^ersonally to the extent of Rs. 810.

This order was reversed in appeal. The D istrict Judge was of 

opinion that as the decree was transferred after the death of the 

Judgment'debtor, and it being, therefore, impossible to serve on 

him the notice contemplated by section 232 of C iv il Procedure 

Code (Act X I V  of 1882), and there being no provision in  the 

Code authorising service of the notice on the legal representative 

of the deceased judgment-debtor^ execution of the transferred 

decree had become legally impossible. H e further held that, as 

no property of the deceased j udgment-debtor was proved to have 

come iuto the possession of Hormazsha, the decree could not be 

executed against him, even assuming that he entered into the 

compromise •vsrith Hom jibhdi fraudulently and coHusively.

'"■■B ■
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Tlie D istrict Judge ,̂ therefore, rejected the applicant’s darhliast. 

Against this decision the appHcant preferred a second appeal to 

the H igh  Court.

Mdnekshdh Jehcingirshdh for the appellant:— The respondent 

has obtained letters of administration to the estate of the deceased 

judgment-dehtor under the Indian Succession A ct. H e  ought 

not to have entered into a compromise of the decree, which was 

ill favour of the deceased. B y  that compromise he has given up 

part of the assets for which he must be held responsible. A n  

executor commifcs waste by  releasing a debt due to the estate with  

the object of defeating claimants— W illiam s on Executors, Part

IV, Bk. II; Chap. II, pp. 1806, 1811. The death of the judgment- 

debtor does not prevent execution of the transferred decree. 

Section 234! of Act X I V  of 1S82 enables any holder of a decree to 

execute it  against the legal representative of a deceased judg- 

inent-debtor.

Rdv Sdheb V. J. K ir t ik a r  for the respondent;— It is found by  

the lower Courts that we have not received any property of the 

deceased. Under section 234 of the Code of C iv il Procedure we 

are liable only to the extent of the property which has actually 

come into our hands, and not for what with diligence we might 

have recovered. Assuming that the compromise was collusivej 

still we are not liable in these execution proceedings. The appel- 

lant’s proper remedy was an administration suit.

W e s t ,  J, :— We do not agree w ith the D istrict Judge that a trans­

ferred decree cannot be executed against any one but the original 

judgment-debtor. Section 232 provides, no doubt, that notice 

must be served on the judgment-debtor, but it equally provides 

that notice shall be served on the transferor/' There is no 

express provision that the service may be made on. the represent­

ative of the one any more than of the other. S till it  cannot 

be supposed that the Legislature intended the transferee's rights 

under a decree to be annulled by the death of the transferor, 

and the consequent impossibility of serving him  w ith notieej and 

it is similarly most unlikely that the death of the judgment- 

debtor was meant to prevent all execution of a transferred decree.

In allowing the rights underfchough. not of one untr^sferred.
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a decree to be transferred, the Legislature must be supposed to 

have contemplated the transfer to be effectual, and to put the 

transferee (subject to a precaution against fraud) in  the same 

position for getting execution as the judgment-creditor.

The second question that^arises is, in  substance, whether, under 

section 234 of the Code of C iv il Procedure, a representative of a 

judgment-debtor, deceased,who has failed purposely or negligently  

to recover some debt due to the estate of the deceased or some 

property belonging to it, is liable in  the same way as for “ property  

of the deceased which has come to his hands/'’ The D istrict  

Judge has, in effect, ruled that he is not, and no case has been 

cited ruling expressly that he is. I t is imputed to the defendant 

Hormazshd, that, after getting a decree reversed, under which, 

one Hom jibhai had sold property of Hormazsha’s father and 

testator in  execution to satisfy a mortgage, Hormazsha, instead 

of recovering back the money realized by the saloj accepted a 

compromise by which he was merely paid the amount of certain 

costs and expenses. The plaintiff, a transferee from the judg­

ment-creditor of the deceased father, now seeks execution against 

Hormazsha personally, and it  is contended that the latter is not 

less liable than if  he had actually received the money which he 

m ight have recovered from the defeated mortgagee. I f  a case 

of fraud or waste can be made out against Hormazsha, he is, no 

doubt, answerable to the creditors of his father, to whose estate 

he has taken out letters of administration. See I n  re. Mcvrsdeii  ̂

B u t it is another question how the liabilities he has assumed 

are to be enforced. The section of the Code of C iv il Procedure 

says that the representatives “ shall be liable only to the extent 

of the property that has come to his hands.” Property is not 

defined as identical w ith  assets, and so to include mere rights of 

action. TSTor is it provided that in an execution proceeding the 

representative shall be made answerable as well for what w ith  

diligence on his part would have come to his hands as what 

actually has come to his hands. It m ay well be that while the 

Legislature intended to bring the representative under the control 

of a summary inquiry where he had actually received property, 

it  did not intend to make him answerable in other cases except 

(1) L . R ., 26 Oh. D iv ., 7S3, 788,
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1S87. ihraugli the medium of a suit for administration or other regular 

K hushko- action. In cases of complicated transactions and of competi- 

Ĵ asar Ânji tion among,st several claimants a summary inqu iry  under sec- 

HoRMAzsH-i could seldom yield a satisfactory result. In a law of

P h ir o z s h A, procedure, as in any other law, the language of the Legislature  

ought not to be extended, except when the intention is clear 

— Lord Selborne, L . C., in  Pinkerton  v. Eastm’iP-'̂ . There is, no 

douht^ a strong analogy between the case before us and the one 

expressly provided for in  section 234< of the Code of C iv il P ro­

cedure, but “ arguments from analogy may arise where a principle  

of law is involved ; but where the Courts are dealing with the po­

sitive enactments of a Statute, reasons founded upon analogies are 

scarcely applicable”— JMmchundere Dutt \.JugliescliundevDutP-\ 

In another case it was sa id ; “ W e cannot extend positive law  by  

analogy or parity of reasoning”— S ir J . Colville in  Jumoona 

BassyaY. BamasoondariI)cf,ssayrJ^K A pp ly ing  these principles 

of construction to the enactment we have here to deal with, we 

must hold that it was intended to make a representative liable 

only in respect of property actually received b y  him  or taken  

into his disposition. In other cases the judgment-creditor is not 

without a remedy by  means of a suit.

Fo r these reasons, we confirm the decree of the D istrict Court 

with costs.

Decree confirmed.

0 )  L. E ., 16 Eq, Ca., at p. 492. (2) 12 Beng. L . R ., at p. 232.
(S) I . L. R., 1 Calc., 289 at p . 291.

732 th e  INDIAN LAW EEPORTS. [YOL. XI,






