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liiMaym'mnBevdrdrn v. Jayvantrdv Pdndurang^^  ̂ Mid Narayan 
V. Pdiidurang^^\ whicli are cited in the judgment in the above 
ease, there were special circumstances which were relied on by 
the Court as affording’ ground for holding that the plaintiff had 
ht;§ii efficiently represented by the manager. Without express­
ing any decided opinion as to the soundness of the doctrine 
enunciated in Gan Savant v. Ndniyan Bhond SdvantP we think 
that iu thî  ̂case the Courts below were right in holding that the 
plaintiffs, who were minors at the time, were not efficiently re­
presented in their brothers’ suit, there being no evidence to show 
that they assumed to act on behalf of the family, or that either 
of them was de facto manager of the family property.

We think, however, that the documents which appellant by 
his application, exhibit 44, wished to give in evidence, ouglit to 
have been admitted. The appellant had mentioned them, on 4th 
March 1880, as being documents in another suit which he 
wished to give in evidence, and would produce on 20th 
October, the day to which the hearing was adjourned, and pro­
duced them.

We must, therefore, reverse the decrees, and send down the 
case for retrial. Costs of appeal to abide the result.

Decree reversed and case remanded.
(1) Printed Judgments for 1874, p. 41. (2) I. L. E,, 5 Bom., 685.

................................................ (3)1. L. K ,  7Boin., 467. •
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Before S ir  Charles Sarrjeni, K t., Chief Justice, and Mr. Justice M n u h h d i

H aridus.

N ILO  R A 'M C H A lfD R A , (o r ig in a l D e fe n d a n t) , A p p e lla n t , v . G O V IN D  
B A L L A 'L  AND O th eh s, (o r ig in a l P laintipp,s), B espondents.-*

Res jmUcata—Suit on a family an'anymeHt—Second su'd fo r  the same suhject matter 
as co-ifhartrs-~Oausi:‘s o f  action—UmUution Arts X I F  o f  1859 and IX  o f  1871,

The defeiidaat’s great-grandfatlier was uncle of one Balaji Hari, who was the 
great-grandfather of the plaintifis, and they (i.e., the defendant’s great-grand* 
father and his nephew Balaj||, were entitled in equal half shares to a certain 
vaian property. The defendant and his brothers now represented the former, 

* Second Appeal, No. 31 of 1S83.



hud were entitled to liis lialf share, and -the plaintiffs represented the latter, 1885.
and were entitled to liis half share. The plaintiffs’ father, Bt'tlAji Eudra, lived -------- -— - r
with the defendant and the defendant’s brothers, Mahaddji and Kriahndjj, as
members of an undivided family up to the year 1843, in which year the plaintiffs’
father (Bdh'iji) Ijeing then absent from the -village, the defendant's brotheis, GoyiKO
MahadAji and Krishndji, executed a deed of partition whereby they divided the
ancestral property into two equal shares, one-half of which the plaintiffis’ father
was to receive—the other half going to the defendant and his brothers. The deed,
among other recitals, contained a clause to the effect that the plaintiffs’ father
being then absent from the village, the defendant’s brothers wonlw nianage his
share during his absence, and on his return hand the same over to him on liig
paying the expenses inourx'ed by them in stich management.

In 1873 the plaintil!s’ undivided brother brought a suit against the defendant 
and others on an agreement alleged to have been executed between him (jjlaintiffs’ 
brother) and the defendant, and his brothers, by which the said brothers had boiind 
themselves to return one-tlmd share to him [the plaintiffs’ brother). This suit was 
dismissed as against the defendant, aa he had not been a party to 'fchat agi’eement, 
and plaintiffs’ brother was referred to a separate suit for partition against the 
defendant.

The j)laintiCfs, therefore, now brought the present suit, claiming their share in 
the vatan estate. The defendant (inter alia)  contended that the suit was barred 
as by the former snit, that neither the plaintiffs nor their forefathers
had enjoyed the property during the previous 150 years, and that the claim was 
barred by limitation. Both tlie lower Courts allowed the plaintiffs’ claim. Tlio 
defendant preferred a second appeal to the High Court.

Held, confirming the decree of the lower Court, that the former suit having been 
brovight on an alleged agreement, it did not bar the present snit, which was 
based on the plaintiffs’ hereditary right to sue as member's of the family.

Held, also, that the suit was not barred by limitation, as the possfession of the * 
share in question by the defendants since 1S45 had not been a possession of it a,3 
their own property to the exclusion of the plaintiffs or their father.

This was a second appeal from the decision of 0, E, G. C iw -  
£ord, Assistant Judge of Ratnagiri.

The defendant’s great-grandfather was uncle of one BS,Eji Hari, 
who was the great-grandfather of the plaintiffs, and they (i, e., the 
defendant’s great-grandfather and his nephewBaltiji) were entitled 
in equal half shares to a certain m tei property. The defendant 
and his brothers now represented the former, and were entitled 
to his half share, and the plaintiffs represented the latter, and 
were entitled to his half share. The plaintiffs’ father, Balaji 
E u d r a /lived with the defendant and the defendant's brothers,
Mahaclaji and Krishnajij as members of an undivided family 
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Up to the year 1845_, in which year the plaintiffs’ father (Baldji) 
heing then absent from the village, the defendant’s brothers, 
Mah^daji and Krishna] i, executed a deed of partition whereby they 
divided the ancestral property into two equal shares, one-half of 
which the plaintiffs’ father was to receive—the other half going 
to the defendant and his brothers. The deed, among other 
recitals, contained a clause to the effect that the plaintiffs’ father 
being the î absent from the village, the defendant’s brothers would 
manage his share during his absence, and hand the same over to 
him on his return, on his paying the expenses incurred by them 
in such management.

In 1873 the plaintiffs’ undivided brother brought a suit 
against the defendant and others on an agreement alleged to have 
been executed between him (the plaintiffs’ brother) and the de» 
fendant and his brothers, by which the said brothers had bound 
themselves to return one-third share to him (the plaintiffs’ brother). 
This suit was dismissed as against the defendant, as he had not 
been a party to that agreement, and plaintiffs’ brother was refer"* 
red to a separate suit for partition against the defendant.

The plaintiffs, therefore, now brought the present suit, claiming 
their share in the vatan estate. The defendant (inter cdiaj con­
tended that the suit was barred as res judicata by the former suit, 
that neither the.plaintiffs nor their forefathers had enjoyed the 

: property during the previous 150 years, and that the claim was 
barred by limitation. Both the lower Courts allowed the plaint­
iffs’ claim. The defendant preferred a second appeal to the High 
Court.

SMntdrcm Narayan for the appellant;

K. T. Telang (Tashmnt Vdsudev Atlilye with him) for the re­
spondents.

Sargent, 0 . J .—It is not in dispute between the parties that 
in 1845, during the absence of Balaji Budra, the plaintiffs’ father, 
from the village, who was entitled to a one-half share in the pro­
perty in question, the defendant’s brothers, Mahadaji Ramchandra 
and Krishnaji, who were between them entitled to the other half, 
executed a deed of partition of the family property between 
themselves in equal shares. This deed concluded with the follow­
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ing words:—“ He (meaning Balaji Rudra) is absent from the 
village; should he ask for his share after returning to the village, 
then we are to hand over to him the management of his half 
share, which we two are carrying on at present, on his paying the 
expenses incurred by us by mutual arrangement.” In 1873, the 
third plaintiff brought a suit against the defendant and others 
on an alleged agreement to return the share on payment of a 
certain sum for expenses incurred in the management, ̂ s-nd which 
was admitted by all the defendants, except the defendant in the 
present suit. The consent of the present defendant to the alleged 
agreement not having been proved, the plaintiiFs’ claim was, by 
decree of 2nd August 1878, disallowed as against him.

The plaintiffs now sue the defendant on their title as menibefs 
of the family to a share in the estate. It was contended by the 
defendant that the former decree operated as res judicata. Both 
the Courts below held, and, we think, rightly, that the former 
suit having been brought on an alleged agreement, it did not 
bar the present suit, which is based on the plaintiffs’ hereditary 
right to sue as members of the family. The circumstances of 
the present case are certainly stronger than those which were 
held by the majority of the Full Bench in Girdhar Manordas v. 
Ddydbhdi Kdldhhdî ^̂  to prevent the bar of res judicata. As to 
the bar by the Statute of Limitation,s> it was admitted that the 
plaintiffs had been out of possession for more than 35 years ; but 
the concluding words of the deed of partition suffice, in our opin­
ion, to show that the possession and enjoyment of the share 
in question by the other members of the family since 1845 has 
not been as their own property to the exclusion of plaintiffs and 
their father, which, according to the ruling in Govindan BUMi Y. 
Chidambara FillaiP̂ '̂ , followed by ihis Gomt in Shidhojirdv Y. 
JN 'd iko jird v ^ ^ \ is necessary in Order to constitute the bar iindeE 
Act X IV  of 1859. The plaintiffs’ claim was, therefore, not barred '̂ 
in our opinion, before the Limitation Act of 1871, and the pre­
sent suit was brought in 1879. The decree must, therefore, be 

"confirmed, with costs.
JDecrea conJiT ned 

' (1) I. L. E., 8 Bora., 174. 3 Mad. fi. 0. Eep, p. 99
(3) 10 Bom. H, C. Bel)., P '228.
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