
1887. section 74 of the Act, to make the enquiry therein directed. The
I n rm . rule in that form will be made absolute.

Sh a ik  A-bp UL
Aaiz Attorneys for he applicant:—Messrs. Payne, Gilhert, and

Saydni,
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Before Sir Charles Sargcmt, Kt., GM ef Justice, and M r. Justice Birdivood.

D IN K A E  P A R SIIA R A 'M , (ouigih.vl DEFEJfDAjJT), A pi>ei,lant,-w. 
V IN A 'Y E K  M O R ESH W AR j (original Pi-aintiff), R espondent.*

Giml Procedm'e Code (Act X I V  o /18S 2^ , 8ec. 561— Filing o f  objections, time for
— Practice.

The expressioa “ the day fixed for  the hearing”  used in  section 661 o f the Civil 
Procedure Code (A ct X I V  of 1882), means the day on w hich the hearing actually 
commences, and includes both that day and the day to  w h ich  the hearing m ay he 
adjourned. The purpose of the section is to  give the appellant tim ely intim ation 
of the proposed objections.

Accordingly, across objection filed  b y  the respondent on the d ay  m entioned 
as the day fixed for hearing the appeal in the notice to th e respondent, w as 
held not too late,

Rangildds v- Bai QirjaG) referred to and follow ed.

T h i s  was a second appeal from a decision of G. McCorkell, 
Additional Assistant Jndge of Ratnagiri.

The plaintifE having on the 3rd July, 1883, filed an appeal from 
a decree of a Subordinate Judge, the usual notice was served upon 
the defendant on the 1 Sth August, 1883. On the 24th September 
of the same year, which was also the day originally fixed for the 
hearing of the appeal, the defendant put in cross objections. 
The Assistant Judge was of opinion that the objections, not hav­
ing been taken seven days before the day fixed for the hearing, 
were taken too late under section 661 of the Civil Procedure 
Gode (Act XXV of 1882). He, therefore  ̂refused to entertain the 
objections, and, heard the appeal without reference to them.

^Interlocutory Judgm ent in Appeal, 263 of 1884.
Cl) I. L. E,., 8 Bom ., 559.



From this decision the defendant preferred a second appeal to ^̂ 87. 
the High Court. Dinkar

Gokuldds Kahdndds for the appellant:—-The Assistant J udge 
was wrong in refusing to entertain the cross objection. The 
objection was not too late. See Bangildds \\ Bdi Girja

Ghanashdm Nilkanth Nddharni:—Notice of objection should 
be filed seven days before the day fixed for hearing—Kally 
Prosunno Biswas v. Mungalci Dassee Deo Kishen v. Maheshar 
Sahai . When the appeal Court gives notice to the respondent 
it is to be presumed that the day fixed as the day of hearing in 
the' notice is the day on whieh the appeal will be heard and dis­
posed of. Section 551 of the Code gives the Court power of con­
firming the decision of the lower Court without giving the res­
pondent any notice if the appellant is present on that day. If 
the appellant is present, and the respondent does not appear, the 
Court would give an ex-parte decision under section 100, for 
under section 582 the procedure of the appeal Court is to be the 
same as that of the original Court. If objections are not filed 
seven days before the day fixed for hearing, which is the day 
mentioned in the notice to the respondent, unnecessary delay 
will be caused to the appellant by the neglect of the respondent.

Sahgent, C. j .  :— We think the Assistant Judge was wrong in 
refusing to entertain the defendant’s cross objection. The cases 
of Kally Prosumio Biswas v. Mungala Dassee and Deo Kishen 
V. Maheshar Sahai undoubtedly support his view, but we find 
ourselves unable to follow those cases in the construction placed 
on the words “ the day fixed for the hearing of the appeal.” By 
section 552 of the Code of Civil Procedure, the Appellate Court 
is to fix a day for hearing the appeal. Section 555 contemplates 
the possibility of the hearing being adjourned to another day.
Section 557 contemplates the case in which the respondent has 
not been served with notice of appeal, and provides that, in that 
case, when the appeal comes on, whether on the day so fixed in 
the notice or on that to which the hearing may have been ad­
journed, the appeal shall be dismissed. But the clause provides for

XI) I ,L .  R ., 8 Bom., 550. (3) I. L, K ., 4  A IL , 2dS.
(2) L  L. R .,.9  C a lc ., 631. W) I. L . E ., 9 Calc., 631.
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this order not being passed if the respondent appears in person 
or by pleader or duly authorized agent on the day fixed for the 
hearing, ” where it is plain, from the reason of the thing, that 
the exnression must mean the day on which the hearing actually 
takes yx&ce, which may be either the day so fixed, ” i. e. fixed 
in the notice, or any other day to which the hearing may be 
adjourned. This section appears to us to show that the “ day 
fixed ” is carefully distinguished from the day so fixed, ” i. e., 
the day fixed in the notice. The "day fixed for the hearing is 
the expres.sion used in section 561, and should have the same 
meaning given it as it undoubtedly must have in section 567j, 
i. e., the day on which the hearing commences, and includes both 
that day and the day to which the hearing may be adjourned; 
In giving this meaning to the expression in section 561, we shall 

.be giving adequate effect to what must be supposed to be the 
purpose of the section, viz., to give the appellant timely intima- 
tion of the proposed objections. This would appear to be the 
view taken by West and Nanabhdi Haridjis, JJ., in Havgildds 
V . Bdi Girja We must, therefore, send the case back for the 
Appellate Court to record a finding on the following issue :—

Whether the defendant was liable to pay two maunds of ihal 
rent on the thihan Moda w /Jai?, and to transmit the finding to 
this Court within three months.

All other grounds of appeal reserved until the return of the
(1) I. L . E., 8 Bom., 559.

a.bove finding.

1888, 

J idy 2.

APPELLATE CIVIL.
Before. Sir Charles Scm-gent, Ki., Chief Justice, und M)\ Justice Birdwood,

LAKSHMAlSr VJINKATESH;, (obigikai Plaintim'), Appellakt, v- 
: KA'SHINA'TH and Another, (original Defendants), Ebspondents.*

: Eindu law— Manager, decree against—Sale in execution ( f  such decree passing his 
interest only—Such sale does not affect interest o f  the co-parceners not parties to 
the. suii—PaHies.

; A  sale under a decree obtained against tlie manager o f a  H indu fam ily only 
■passes the right, title, and interest of those who are parties'to the suit,

* Second Appeal, N o . !>o3 o f 1884.


