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SARGENT, C. Jo—We think that the Collector should deliver
possession of the shares after making the requisite division.
Section 265 of the Civil Procedure Code (XIV of 1882) contem-
plates the “ partition ” being completely carried out by the Col-
lector ; and the circumstance that it does not provide for the
Collector’s reporting to the Court, as is the case with lands not
paying revenue to Government by section 896, points to the con-
clusion that the term ¢ partition ” is not confined to mere division
of the lands in question into the requisite parts, but includes the
delivery of the shares to their respeetive allottees. This view is
further confirmed by the language of the sections in Bombay Act
V of 1879, which lay down the rules to be observed by the Col-
lector in carrying out a partition. In clause 2, section 113, the
Collector is directed te “ make over” to one of the sharers any
number which may remain after partition has been carxied out
as far as possible, and in section 114 the Collector is to “ divide ”
the estate into shares according to the respective rights of the
co-sharers, and to “allot” such shares to the co-sharers.” Lastly,
we have reason to believe that this is the general practice of
Collectors.
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Practice—Civil Procediere Code (Act XTIV of 1882), Sec. 562—Order of remnazd—
Issues undecided—~ Procedure.

A Subordinate Judge decided a suit on the grounds (1) that it was res judicata, (2)
that it was barred by limitation. On appeal, the Assistant Judge upheld the deeree
on the first-mentioned ground without deciding the point of limitation, On second
appeal, the High Court reversed the Assivtant Judge's decision, bolding that the
suit was not res judicate, and remanded the case to be tried on the merits, On
veceipt of the order of the High Court, the Assistant Judge reversed the decree of
the Subordinate Judge without giving any decision on the point of limitation,
and remanded the case to the Subordinate Judge to be tried on the merits,
this order the defendant appealed to the High Court,
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Held, that the order of remand by the Assistant Judge was unauthorized under
section 562 of the Civil Procedure Code (Act XIV of 1882). When the High
Court remanded the case to be tried on the merits, the whole case was left open
6 the Assistant Judge, and before he eonld reverse the Subordinate Judge’s decree
he was bound, under section 562 of the Code, to determine whether the decision
of the Subordinate Judge on the question of limitation was right or not,

Tais was an appeal from an order of A. Stewart, Assistant
Judge (F. P.) of Broach.

In the plaintifi’s suit against the defendant the Subordinate
Judge of Védgra, in the Broach District, raised several issues, but
rejected the plaintiff’s claim, on two grounds only, viz., (1) that the
question raised in the suit was res judicatu, (2) that the suit was
barred by limitation. On appeal, the Assistant Judge confirmed
the lower Court’s decree upon the first ground only, oz, that of
res judicata, and omitted to go into the question of limitation.
Ou second appeal, preferred by the plaintiff, the High Court re-
versed the Assistant Judge’s decision, holding that the question
in the suit was not res yudicate, and remanded the case to be tried
on the merits. The Assistant Judge, on receipt of the High Court's
order of remand, at once reversed the decree of the lower Court
without going into the question of limitation, and remanded the
suit to be tried on the merits,

From this order the defendant preferred an appeal to the
High Court.

Rév Ssheb Vasudev Jaganndth for the appellant :—The remand
order was wrong, The Assistant Judge ought to have considered
and decided the point of lirnitation. Not having done so, he was not
in a position to remand the case. When the High Court reversed
his decree on the point of res judicaia, and remanded the case to
the Assistant Judge, the whole case was open to him as it had come
to him from the Subordinate Judge, who had decided against the
plaintiff on the ground (Vnter alia) of limitation. The plaintiff,.
therefore, was entitled in appeal to have that point also decided
by the Assistant Judge, and until that was done, the case could
not be amended. The order of remand is not good under section

' 062 of the Civil Procedure Code (Act XIV of 1882).

- Mdnekshah J ehcingzrshaﬁ for the respondent :—The Assistant
Judge had power to remand the case. Although he confirmed
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the decree of the Court of first instance expressly on the ground
of res judicata,-the decree was confirmed asa whole, and the point
of limitation was included in the decision. The point considered
by the High Court was only the question of res judicatn. Omn
that point, therefore, the decree of the Assistant Judge was upset,
but on the point of limitation the decree of the Assistant Judge
confirming that of the Subordinate Judge still remained in force.

NA'NABHAT HARIDA'S, J..—We think the order of romand in this
case is unauthorised by section 562 of the Givil Procedure Code.
The Subordinate Judge disposed of the suit originally on two
grounds—res judicete and limitation. In appeal, his decision was
upheld by the Assistant Judge only on the first ground, res judicata.
The question of limitation was not gone into. In second appeal,
the High Court reversed the decision of the Assistant Judge,
holding that the suit was not barred on the ground of ves judi-
cata, and it remanded the case for the lower Appellate Court to
decide it on the merits. This, we think, left the whole case open
to the Assistant Judge, and befors he could reverse the Sub-
ordinate Judge’s deeree, and remand the case for a fresh decision,
he was bound, under section 562 of the Civil Procedure Code, to
determine whether the Subordinate Judge’s decision on the ques-
tion of limitation was right or not. We, therefore, reverse his
order,and direct him to come to a finding on that point. If he

“finds the suit not barred by limitation, it will be open to him
to remand the case for disposal on the merits.

The Assistant Judge to dispose of the costs of this q.ppeal in
disposing of the appeal before him.
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