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Before Sir Charles Sargent, lit,, Ohisf Justicf^  ̂ and 
Mr. Justice A^dndbhdi liavidds,

S A K IH A 'B A 'M  V IT H A L , (o r ig in a l A uction-purchaser), ArrELLAOT, v..

B H IK U  D A Y A 'R A 'M  a n d  A nothee , (obiginal P latntifb' and  D jsfknd*- Jifarch 22.

ant), R espondents .*

Afpeal—•Civil Procedure Code (A ct X I V  o /I S 8 2 j,  Secs. 312 and 588, Ct, IQ—>
Order setting aside a sale, appeal from ,

‘ An appeal does not lie from  an order, setting aside a sale, passed under section  
312, paragraph 2 of the C iv il Procedure Code (A ct X I V  of 1882),

This was a second appeal from an order passed by M. B, Baker,
District Judge of Nasik.

A  decree-holder presented an application to set aside a sale- 
held in execution o£ his decree. The appellant, who was the 
auction -purehas er at the sale, opposed the application, but an 
order setting the sale aside was nevertheless made by the Sub­
ordinate Judge. From this order the appellant preferred an ■ 
appeal to the District Judge, who rejected it. The following is 
a passage from his judgment;— .

In this case, the decree-holder presented an application to set 
aside a sale, and obtained an order in his favour. Against that 
order the auction-purchaser has appealed. Appeals against 
orders passed under the first paragraph of section 312, Civil 
Procedure Code (Act XIV  of 1882), lie under section 689 to the 
High Court only. It would seem from section 588, clause (16),: 
that no appeal lies from orders passed under the second, paragraph'; 
of section S12. It has been argued that the order is a decree 
within the meaning of section 2, as being a matter between the 
parties within the meaning of section 244. I  am of opinion that the 
order cannot come within section 244; for the auction-purchaser, 
was not a party to the suit, and cannot he regarded as a repre-. 
sentative of the parties. If any appeal lies at all, it will He to 
the High Court, and not to the District Oourt. The petition iŝ  
therefore, returned.”

I'rom this order the appellant appealed to-the High Court.
* Second. Appeal, No. C3# of -1885.
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SIdvrdm Vithal Bhmdarhar for tho appe l lantThere  is no 
remedy by a separate suit, as the question in this case should 
be determined in execution proceeding. An auction-purchaser 
should be considered a representative o£ a party, and an order 
passed against him falls within section 244 of the Civil Pro­
cedure Code (Act XIV) of 1882— Basil Eam v, Fattû ^̂ .

Mahddev Ghitnndji A'^pte, contra :—An auction-purchaser is 
not a party to a suit, nor a representative of the parties. By 
the former Code, (Act X  of 1877), an appeal was expressly given 
from an order under section 312 of the Code; but by the amending 
Act XII of 1879 that appeal was withdrawn, and under the 
present Code no appeal lies from the order made in this case. 
Section 312 of the Code is the same in language as it was in 
the Aet of 1877 j but clause (n) of section 588, which gives appeals 
from certain specified orders, differs in that it omits to mention 
the second clause of section 312. An,appeal from an order of 
confirmation of sale lies to the High Court; and, supposing there 
is an appeal from order, setting aside a sale, it lies to the District 
Qourt. So that appeals under one and the same section lie to 
difierent Courts. That could not be intended. A  purchaser is 
not a representative either of the debtor or creditor when he 
claims against both. He is a mere stranger.. This matter does 
not come under section 344.

SaegenTj, C, j . :—*The question which arises in this cas© is, 
whether, under the Civil Procedure Code as amended by the 
Act of 1879, aa appeal lies from the present order. Tho Code 
of 1877, before the amendment, expressly gave an appeal from 
such au order; but from, the subsequent amended Act of 1879, 
the second clause of section 312 has been omitted from section 
58.8, which gives appeals from certain specified orders.

Section 589 provides that appeals from orders mentioned in 
clauses 15,16 and 17 of section 588 shall lie to the High Court and 
from those mentioned in the remaining clauses to the Court to 
whidbi ordinarily appeals lie. Clause 16 in distinct words gives 
an appeal under the « first, part of section 312.” It has been 

aQ otder should be regarded aa a deorce.
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as defined by section 2, and contemplated by section 244. Were 
we to consider it as a decree within the purview of section 244* 
an appeal from it will lie to the District Ootirt, and the result 
would be to have appeals from nnder one and the same section 
to two different tribunals. We are, therefore, of opinion that 
the omission of clause 2 of section 312 from the amending Act 
of 1879 was intentional on the part of the Legislature, and that 
the appeal given under the Code of 1877 has been withdrawn 
by the amending Act. We, therefore, dismiss the appeal, leaving 
the appellant to whatever further course he may be advised to 
take, and confirm the order of the lower Court with costs.
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Before 8 ir  Charles Sargent, Kf. ,  Chief Justice^ and Ifr . J-ustice JBir&iVOod,

CHHOTIEA'M, (oRiffmAL Defendant), A ppellant, v.  NA'RA'YANDA'S, 
(oRi&iNAL Plaintiff), Restondent.*

Hindu law— Joint famihj— Manmjer— SaU o f  family property hy manatjer lolien
b i n d i n g  o n  a n  a d u l t  m e m b e r  o f  f a m i l y  a b s e n t  a t  t im e , o f  s a l e —G o 7 i s e n t  t o  s u c h  s a l e ,

B. and C. wore half-brothers and members of an undivided fam ily. C. le ft 
his native place, and, in  his absence, B . carried on the fam ily business, and m anaged 
the fam ily affairs. In  order to  raise m oney for the business and to pi'ovide for  
the marriage expenses o f C .’s sisters, B . sold to the plaintifif a hoiise w hich  
was part o f the fam ily property. On B .’s death, C. returned to  his villcige, and 
refused to give up possession of the house to the plaintiff, w ho, a ccord in g ly , filed 
th is snit. I t  was contended that B . could not sell the house so as to b in d  C . 
w ithout his express assent.

Held, confirming the decree o f the low er Appellate Court, that the sale was 
b inding on. 0 . ,  who uuder the circum stances must be presum ed to have intended 
that B. should continue aa de jure and de facto manager to exercise such pow ers 
as the fam ily necessities inquired.

T h i s  was a second appeal from a decision of J. B. Alcock, 
Assistant Judge of Khandesh.

Baldev and Qihotiram were half-brothers and members of 
an undivided Hindu family. Chhotiram while still a minor 
went away from his native place, and he remained absent after 
he had come of age. In his absence Baldev carried on the 
family business and managed the family affairs, On the 6th

* Second A ppeal, N o. 340 o f 1884.
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