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Before Bir Charles Sargent, Kt., Chiaf Justice, and Mr. Justivs
Nandbhai Haridis.

CHINTA'MANRA'V NA'TU, (oniainat, DRFENDANT), APPELLANT, 2
VITHA'BA'L, (origiNap PLaNTiry), RusroNpuNT#

Decree—Sale in cxecution—Interest of purchaser—Certificate of sale unregistered—.-
. Second sale of same property in exécution of subsequent decree~Interest of pure
chaser at auch subsequent sale subject to intevest of purchaser under prior sale—
" Regitered cértificate of second sale-=Act VIIT of 1859~—Civil Procedure Code
{XIV of 1882), See, 294—Purchase by decree- I:.ohler at cxecution sale——Rmht to
-get aside such purchase—Limitation. :

-In 1884 the plaintiff brought the prosent suit against the defendant to recover
posaossion. of a cerfain house which he had purchased at & sale held on the 15th
March, 1880, in execution of a money-doecree obtained against one Chintiman,
I)zimodﬁr. He obtained a certificate of sale on the 3rd January, 1880, which wag
vegistered on the 13th of the same month., The defendant had previously pur.
chased the samo proporty at o sale held on the 22nd November, 1875, in excention’
of a decree obtained by him as mortgagee against the said Chintiman, The de«-
fendant had obtained a, certificate of sale, and wag put into possession, but had .
not then registered the certificate, He subsequently obtained anothor certificate,
which was registored in June, 1882. In a suit by the plaintiff for possession,

"Held, that the plaintiif could not recover. The defendant had acquired, under
the Civil Procedure Code {Act VIIT of-1859) by tho sale and the confirmation of
i%,.8 beneficial intorest, and the plaintiff by his subsoquent purchase in execution’
of a money-decree against Chintdman took subject to that interest. The grant-

to the defendant of the second certificate, which was rcgmtere,d, sufﬁcmntly proved
that the sale to him had been confirmed,

. It wos contended that, under gection 294 of the Civil Procedure Code (Act ”XIV‘_'
of 1882), the defendant took nothing by his purchase, a8 he was the holder of the-
decrae in execution of which the proporty was sold.

.EIeld “that this objection could not now be made, an tho right of the gndgmenta,
d_ehtor (Chinfdman) and of the plintiff, as purchaser of his rights, to have ‘the,
defendant’s purchase set’ aside on this ground, had been bar?md by, limitation long
bafore this suit was brought. ‘The purchase by the defendant was not void ab’
initio, bub only veidable “ on the application of the judgment.debtor- or ‘other’

-persgn interested in the sales” Further, such on applicstion was » matter in

execntmnfallmg tndet section 244 of the Civil Procedure Codo (Act XIV of 18§2),
‘and, therefore, evenif not barred before the passing of the Limitstion Act XV of

‘1877, would be barred by article 178 of that Act not later than 1st Qctober, 1880,

THIS was an appeal from a decision of E. T, Candy, Districh
Judge of FPoona,
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On the 22nd November, 1875, the defendant (appellant), as
mortgageo of a certain house, obtained a decree against his mort-
gagor, one Chintdman Démodar, upon the mortgage, and sold the
mortgaged property in execution. At the sale he himself pur-
chased the property, obtained a certificate of sale from the Couxt,
and was put into possession. He, however, omitted then tao
register his certificate. He subsequently obtained another certi-
ficate, which he registered in June, 1882,

In the meantime another creditor had obtained a money-decree
against the said Chintdman, and in execution thereof sold the
said property on the 15th August, 1880. At thissale the plaintiff
purchased the property, and on the 3rd July, 1880, he obtained a
sale certificate, which he registered on the 18th of the sarne month,

In 1884 the plaintiff brought the present suit to obtain pos-
session of the property from the defendant.

The Subordinate Judge of Poona dismissed the plaintiff’s suit.

The plaintiff appeeﬂéd, and the District Judge reversed the
lower Court’s decres, and remanded the case.

The defendant preferred an appeal to the High Court,

Mahddev Chimnuji A'pte for the appell;nt.

Inverarity (Mahddev Bhdaskar Chaubal with him) for the
respondent,

SARGENT, C.J.:—The plaintiff is the purchaser at auction.
sale, under a money-decree obtained by one Sitébéi against one.
Chintdman Ddmodar, of the property specified in the plaint, on the
15th March 1880,and obtained a certificate of sale on the 8xrd July,
1880, which was registered on the 18th. The defendant claims
to have purchased the same property on the 22nd November, 1875,

in execution of a decree obtained by him as mortgagee under

the said Chintdman. The defendant obfained a certificate, and
{a\zas put into possession by the Court, but the certificate wag not

registered. The District Judge, relying on the language of see- .

tion 316 of the Civil Procedure Code (Act XTIV of 1882), held

that no rights vestedin the defendant until June, 1882, when he

got a second certificate of his sale,and had it registered. But the

real question is, what was the interest which the defendant ac-
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quired by his purchase in 1875? Aeccording to the ruling in

Crrxriman.  Yeshvant Babwrdv v. Govind Shankar®, the defendant acquired,
“‘wf‘h‘u under the Act VIII of 1859, by the sale and confirmation of it,

VirpABAL

a complete interest as against Chintdman; and tho plaintiff by
his subsequent purchase in execution of a money-decree against
Chintdman took subject to that interest, as was deeided in the
Tull Bench decision Sobhdgehand v. Bhdichand ®. It was urged,
however, before us that there was no cvidence beforo the Court
that the sale had been confirmed. But that is sufliciently proved
by the grant of the second cortificate, which has been registeved,
and is in evidence. Lastly, it has bheen urged that as the de-
fendant was the holder of the decrce, in execution of whieh
the property was sold, he took nothing by the purchase, hav-
ing regard to section 294 of the Civil Procedure Code; but
such a purchase would not be void ab initio, but only voidable
“on the application of the judgment-debtor or other person in-
terested in the sale,” as appears from the latter part of the section.
See Javherbdt v. Hartbhdi®, Again in Virardghava v, Venkata®
it washeld, and we agree with that decision, that such an appli-
cation was a matter in execution, falling under section 244 of
the Civil Procedure Code, and, therefore, even if not barred before
the passing of Act XV of 1877, would be barred by article 178
of that Act, at any rate not later than. the 1st October, 1880. The
right, therefore, of the judgment-debtor and of the plaintiff, ag
purchaser of his rights, to have the defendant’s purchase sot aside,
had been barred long before this suit was brought.

We must, therefore, reverse the remand order of the Court
below, and restore the decree of the Subordinate Judge disissing
the plaintift’s claim, Plaintiff to pay defendant his costs of this
appeal and in the lower Appellate Court.

. Order reversed.
) I, L. R., 10 Bom.; 453,

® I L. Ry § Bom., 578,
@ I, L. B, 6 Bom,, 193,

WL L. R, 5 Mad,, 217.



