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Bifore Mr. Justice West and My, Justice Birdwood,

SHEIX BUDAN » RAMCIHANDRA BHUNJGAYA, bEcEASED,
3y 715 Heir, BHAVANISHANKAR*

Decree—Hrecution—Mode of excoution—Construction of decree—Decrce againsé
mortgaged properiy—Liability of judgment-debtor to arvest under suteh decrec—
Decree 10t to be extended in execution beyond its terms~—Res ]udeathPi‘mcqslf’a
of res judicala applzcablc o execution proceedings.

A decree cannot be extended in execution beyond the real meaning of itg
terms.

A decreo obtained on a mortgage divected thai the judgment-cebtor should
pay the sum adjudged out of the property mortgaged. After execnting the
decree against the mortgaged property, the dseres-holder made an application
for execution against the person of the judgment-debtor. A mnotice was issued
calling upon him to show eanse why execution should not be further procecded
with. But the notice did not give him any intimation of the apyplication for the
arrest of his person. He did not appear, and, in his absence, an order was mada
for his personal arrest, bub the order was not executed, as the decree-holder did
not pay the process fee. Subsequently a fresh application was made for exsou-’
tion against the pexson of the judgment-debtor,

Held, that as the decree merely provided for the satisfaction of the judgments
debt out of the property mortgaged, the decree could not be execubed against the
person of the judgment-debior,

Held, also, that the question as to the personal liability of the judgment-dehtor
to satisfy the decree was not concluded by the order made in the previous execu~
tion proceedings for execution fo istue agninst his person. The order would
have operated s a res judicata if the judgment.debtor had been called upon to
contest the right claimed by the decree-holder Yo hold him personally liable
ander the decree, and had then failed in his contention to the contrary, or allowed
the judgment to go by default, The order wasres judicate as to the legal ponsis
bility of further execution in terms of the decree, but not'as to the special cone
struction whioh the judgment-creditor sought to impose on it. ;

T8 was a second appeal from the decree of A. H. Unwin,

Acting District Judge of Kénara, in Appeal No, 162 of 1884.
One Purshotam Parpayashet obtained a decree in Suit No. 46
of 1872 upon a mortgage against Sheik Budam valad Sheik
Ismé4il. The decree merely. directed thatb Purshotam should
recover the amount claimed from the property mortgaged. ‘The
decree was, in the first instance, enforced against the mortgaged

.~ Hecond Appesl, No, 427 of 1886.
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property. Subsequently, the decree-holder applied in execution

Smpie Bupax for the arrest of the judgment-debtor. A notice was issued to

Vo
RAMCHAXDR,

» the judgmeng-debtor under section 248 of the Civil Procedure

BBW”‘*’”“ Code (Act XIV of 1882), calling upon him to show cause why

“execution should not be further proceeded with., But the notice

did not give him any intimation of the mode in which the decrec
was sought to be executed.  The judgment-debtor did not appeax
to show cause, and, in his absence, an order was made for execu~
tion against his person. But this order was not carried out as
the decrec-holder failed to pay the process fee.

On the lst September, 1884, the decree-holder presented a
darkhdst for the attachment of a shop and moveable property of
the judgment-debtor, as well as for his personal arrest, The
Subordinate Judge deelined to issue a warrant of arrest, on the
ground that the terms of the decree, sought to be executed, did
not authorize the decrec-holder to recover the amount of the
judgment-debt from the judgment-debtor personally.

On appeal, the Acting District Judge was of opinion that as
the amount of the decyee had not been fully satisfied oub of the
property mortgaged, the decree-holder was at liberty to proceed

against the person of the judgment-debtor. He, thercfore, granted.
the darklidst.

Against this decision the judgment-debtor appealed to the
High Court. :

- Shamrdv Vithel for the appellant:~The decree in this case
merely directs the mortgage-debt to be recovered out of the
property mortgaged. The judgment-debtor cannot be held per-
sonally liable under this decree. To execute the decree against
his person would be to vary the deeree, This cannot be done
in execution—DBaron Forester v. Seeratary of Stale for India

in Council® and Bhdnushankar Gopdlrdm v, .Raghunathmm
Mangalrdm®.

N, @ Chanddvarkar for the respondent:—The quesuon as
to the personal liahility of the judgment-debtor to satisfy this
de&rea isres judicutn, Inthe previous execution proceedings the

WL R, 4Ind, Ap, 137, 92 Bow. H. C. Rep., 101, A. C.J,
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decree-holder had applied for the arrest of the judgment-debtor;
and that application was granted after notice to the judgment-
debtor. He cannot now re-open thesame question. The doctrine

of res judicata applies to execution proceedings—Mungul Pershad
Dichit v. Grija KEant Lakiri Chowdhiry .

Shdmray Vithal in reply :—The judgment-debtor had no notice,
in the previous execution proceedings, that the decree was sought
to be executed against his person. He, therefore, did not contest
the point on the previous occasion. The question about his
personal liability is, therefore, not res judicata. k

WEsT, J, :—The deeree in this ease, which might properly have
commanded the judgment-debtor to pay the sum adjudged, and
directed that, in default, the property mortgaged should be sold
or otherwise made available in satisfaction of the claim, was no€,
in fact, so framed. What it says is distinctly that the judgment-
debtor is to satisfy the adjudication “on the answerability or
liability of the property mortgaged.” There is no mention of
any further responsibility, nor any order for payment independ-
ently of the property mortgaged. Such a decree is anomalous,
but it eannot be extended, in exccution, beyong the real mean-
ing of its terms—Bhdnushankar Gopdlrdm v. Raghundthrdm
Mangalrdm(®; Bavon Forester v. Secretary of State for India in
Council®. But then, it has been urged, the question of the true
eonstruction of the deed was alveady res judicatu in this case
between the parties when the application now in dispute was
made to the Courft. If the question of the judgment-debtor’s
personal liability, or of the liability of his property generally to
exceution of the decree had really been determined by an adjudi-
cation in the course of the execution proceedings, that determi-
nation, so long as it stood unreversed, would, no doubt, be binding
on the parties, whether the term res judicate properly applied
to it or not—~see Mungul Pershad Dichit v. Grija Kant Lahiri
Chowdhry® ; Bani Rdm v. Ninhw Mal®—which show that a
point adjudged in execution is concluded unless the judgment is

® L. R., 8 Ind, Ap., 123. @ L. R., 4 Ind. Ap., 137.

() 2 Bom, H. C. Rep,, 101, A, C. J. @ L. R., § Ind. Ap., 123,
: &) L. R,, 11 Ind, Ap., I8,
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reversed. But a judgment implies the judicial determination of
a point contested either divectly or Ly implication. See per Loxd
Romilly in Jenkins v. Boberéson®.  In Langmead v. Maple® the
late Mr. Justice Willes said: “ It is not sufficient, to constitute
ges judicata, that the matter has been determined onj it must
appear that it was controverted as well as determined upon.”
Bee In re May®, where the language of Willes, J., is cited, and
approvgd.

Now, in the present case, after execution Lad beenhad against
the mortgaged property, the judgment-debtor was called on to
show cause why, though more than one year had clapsed since
the last preceding step in execution, the exceution should not be
further proceeded with. The application had, in fact, been made
for execution against the person of the judgment-debtor, but the
notice gave him no intimation of this. He bad no reason to
suppose that the applieation went beyond the terms of the decree,
He did not appear, and, in hig absence, an order was made for
execution against his person, but it was not executed, because
the judgment-creditor failed to pay the requisite fee. Such an
order, primd facie only of an executive character, could not
possibly have the effect of res judicatw, unless the judgment.
debtor, being called on to dispute, if he wished or if he could, a
certain proposition of right and consequential demand of relief
or action by the judgment-creditor, had then either failed in his
contention to the contrary, or, at any rate, allowed the judgment
to go by default. The order made by the Subordinate Judge
was res judicate as to the legal possibility of further execution.
in terms of the decree, but not as to the special construction
which the judgment-creditor sought to impose on it.

- Hence, the decision of the District Judge, that the decree is
now capable of enforcement against the person of the judgment
debtox, is wrong, and must be reversed, with costs on the respond-
ent. The order of the Subordinate Judge is restored.

Order reversed.

OL By 1 H, L Se., 117, S (D18 ¢ B (N, 8.), 265,
‘ ®) L, Ry 25 Ch., Div., 231, '



