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pean British suhjecfc exists, and that the accused comes within 
the terras of the definition of such a suhjecfc as is given in sec
tion 4* of the Code. The proceedings^ therefore, not being pro
ceedings against a European British subject, have been wrongly 
entered as such in the returns sent to this Court by the Courts 
in, Sind, and must be returned to the Magistrate (who for the 
purposes of this trial had needlessly styled himself a Justice 
of the Peace). They are subject to revision, not by this High 
Court, but by the Sadar Court in Sind, which is the High Court 
in reference to them.

im.
Qctmn-

E m p e s s *

J. GsAirt.

APPELLATE CIYIL.
Before Sir Charles Sargent, EL, Chief Justice, and 

Mr. Justice NdndhMi Haridas.
M O R E S H W A E  BA 'LK R ISH ^TA , ( o r i g i n a l  P l a i n t i f f ) , ' 'A p p e l l a n t ,  v .

B A T T U  AND A n o t h e e ,  ( o r i g i n a l  D e f e n d a n t s ) ,  E e s p o n d e n t s .*

Registration A d  I I I  o/1877, Sec. 50—Priority—Possession o f  inortgagor as tenant 
to mortgagee—N o notice to honA-M& furchaser—Notice.

B y an unregistered deed of sale dated the 1st June, iSSI, the first defendant 
sold to the plaintiff, for Rs. 90, certain land \vhioh had heen previously mort
gaged with jjossession by him to the plaintiff. The first defendant had remaiiied 
in possession subsequently to the mortgage as the tenant of the plaintiff under 
a lease which was not registered. On the 16th April, 1SS3, the first defendant 
sold the property to defendant Jso. 2, who registered his deed, took actual 
possession of the land, and got it transferred to his name in the revenue books. 
The plaintiff now sued to recover possession from defendant Xo. 2, who con
tended (inter alia) that his deed being registered was preferable to the plaintiff’s 
prior, but iinregistered, deed of sale. The Court of first instance awarded the 
plaintiff's claim. The defendants appealed to the District Judge, who reversed 
the lower Court’s decree. On appeal by tho plaintiff to the High Court,

Held, confirming the decree of the lower Appellate Court, that defendant !No. 2 
having registered his deed of the 16th April, 1883, was entitled, iinder section 50 
of Act I II  of 1S77, in priority to the plaintiff, whose deeds were not registered, 
although earlier in date,

I t  was contended for the plaintiff that the possession of defendant No. 1 as 
tenant to the plaintiff subsequently to the mortgage and sale of the land to the 
plaintiff was the possession of the plaintiff, and that sufih possession operated as 
consfcrnctive notice of the plaintiff's titte to defendant No. 2.

Held, that the possession by defendant No« 1 as mortgagor was not notice to 
defendant No. 2 of the plaintiff’s title. Defendant 15o. 1 being the vendor of 
the land to defendant No, 2, the latter could have no reason to suppose that he 
was in possession otherwise than as owner.

* Second Appeal, No. 275 of 1886,
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i8Ŝ . Tms; was. a second .j.i;ppea-l; from a clecisi.on of 'Parsons^ 
“mobjkhwar .district; J u d g e  of. Thana, reversmg the decree ..of. Khan-S.;db,eb 
BiwmsHSA ]̂ Xancherji, Subordinate Judge of Murbdd. . . .
„ Dawc.’ , ij^79 the defendant Dattu mortgaged T;vitb possession tbe

laud in dispute to the' plaintiif for tho consideration of Rs.-60, 
bufc remained in possession as plaintiff’s tenant. On the 1st June, 
18S1, Dattu sold the land to the plaintiff for Rs. 90, and executed 
a deed of conveyance, which was not registered. He still remained 
in possession, as a tenant of the plaintiff, under a lease which 
was not registered.

On the 16 th April j 1SS3, Dattu sold the land to Devu Patel, 
(defendant Xo. 2)/ for Rs. 199̂  as alleged by Dattu. Devu got 
his deed registered, and was put into actual possession of the 
land by Dattu, who also transferred the land to the name of 
Devu in the revenue books.

The plaintiff sued the defendants to establish his title to, and 
recover possession of, the land. Defendant No. 2 (inter alia) 
contended that his sale-deed being registered was entittled to 
priority.

The Court of first instance awarded the plaintiffs claim.
The defendants appealed to the District Judge^ who reversed 

the lower Court’s decree with the following remarks
u % Subordinate Judge has awarded the claim of

the plaintiff, holding that the act of defendant No. 1 in selling 
his land to defendant No. 2 after he had sold it to the plaintiff 
was a fraud. He finds, however, expressly that defendant No. 2 
was not a party to this fraud, and that he was not cognizant 
and had no notice of the former sale or mortgage or leases. 
This finding is not objected to. On it, it is clear that the 
plaintiff is not entitled to possession as against defendant No: 2.

-4: The question is, which purchaser has priority. The
law (section 50 of Act III of 1877) gives it to the one wdio holds 
a registered document,—that is, to defendant No. 2 in this case. 
The plaintiff when he took his deeds of mortgage and sale and 
his leases, and failed to register them or take actual possession 
of theiand, knew the risk he was running, and accepted it, and,

• therefore, he cannot now complain *  *  *
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' The plaintiff pt'eferreS a second appeal to the Higli Court. ■ ; [ 3SSS.
Mahddeo Bhdskar Chaubcd for the appellan tT he plaintiif s 

p u r c h a s e  was prior to tliat of the defendant, aud as it wts aC“ 
c o m p a n i e d  by possession it bas priority. • Possession by a mort-̂  DATiii
o-agor is as good as possession by the mortgagee—SMvktl v. 2\̂ a rh 
Btdvcvnt̂ '̂K The registration of the defendant’s purchase-de’e i 
does not give him ■ priority. Possession by a tenant under k 
JuihiLldyat is as effectual as actual possession by the laiidlorcl 
-—Wama^ijL Vishnu v. Anani Bapib v. A rjim  Gondji^ '̂\ i

The possession o£ the plaintiff, though constructivGj was a notice 
to the defendant, who ought to have made inquiries as to the title 
of the vendor.

Viiihnu Krishna Bhdtvachkar for the respondents:—This ease 
is governed by the Eegistration Act III of 1887, sec. 50, which 
gives priority to a registered document over an unregistered 
document. The defendant’s purchase-deed is registered and 
accompanied by possession, and the land has been transferred to 
liis name in the revenue books. The first defendant was in 
possession when he sold the property to the second defendant, 
who had no reason to suppose that it had already been sold.
Possession by a tenant cannot amount to notice. The plaintifi 
ought to have got his deed of sale or the lease registered, in order 
to fix the defendant with notice. Both the documents  ̂vi2 . that 
■of the plaintiff and that of the defendant, were executed after the 
Act of 1877 came into force.

S a r g e n t , 0. J .:—Since the passing of the Eegistration Act III 
of 1877 the preference given to an unregistered document accom
panied by possession (where registration was optional) as against
a, registered document by the decision in Bdldrdm Nemchand v.

(as explained by Melvill, J., in SambhuMdi v. Shivlal- 
■ddŝ °̂ '), has been t a k e n  awa r̂ by the altered language of section 
50 of that Act. That section provides that every document of 
the kind mentioned in clauses a, h, c and®cZ of section XT', if 
duly registered; shall take effeet, as regards the property com-

(1) Printed Judgments for 1SS2, p. 191. (3) Printed Judgments for 1880, p. 293-
(-) Printed Judgments for 1881, p. 117. 9 Bom. H. C. Rep,, 121.

(6) I. L. E., 4 Bom., at p. 92
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1589, prised in it, against every unregistered document relating to 
tlie same property. The defendant's purchase, therefore, of 

MhxmsmA igth April, 1883, is entitled to priority over the earlier, but 
Dattp, unregistered, document on which the plaintiffs title is based, 

unless indeed the defendant had notice of it, in which ease, under 
the ruling of this Court in Shivram  v. Genû '̂> and Ditndaya v. 
€henbasdpd^^\ lie would lose his preference. The plaintiff was 
not in actual possession, but was constructively so for certain 
purposes through the mortgagor, who remained in possession as 
his tenant under a liaJmkUjat, which, however, had not been 
registered. The mortgagor’s possession, however, would afford 
no notice, either actual or/constructive, to the defendant of the 
plaintiif s title. Finding his intended vendor in possession, the 
defendant would have no reason to suppose that he was there 
otherwise than as owner. The plaintiff might have protected 
himself by having the Icalnddyai registered; but not having' 
done so, he cannot now contend that the defendant, in the ab
sence of any special circumstances, had notice of the nature of 
the mortgagor’s possession. As the plaintiffs pleader refused at 
the hearing to have an issue raised to try the genuineness of the 
defendant’s mortgage, this Court in second appeal has no power 
to rectify his mistake. We must, therefore, confirm the decree, 
with costs ou the appellant.

Decree confirmed.

(1) I. L. E., 6 Bom., 515. , I. L . R,, 9 Bom,, 428,

^̂2 THE ■IN'DIAN LAW BEPOETS. [VOL. X IL


