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pean British subject. exists, and that the accused comes within
the terms of the definition of such a subject as is given in sec-
tion 4 of the Code. The proceedings, therefore, not being pros
ceedings against a European British subject, have been wrongly
entered as such in the returns sent to this Court by the Courts
in Sind, and must be returned to the Magistrate (who for the
purposes of this trial had needlessly styled himself a Justice
of the Peace). They are subject to revision, not by this High
Court, but by the Sadar Court in Sind, which is the High Court
in reference to them.

APPELLATE CIVIL.

Before Sir Charles Sargent, Ki., Chief Justice, and
M. Justice Na@nabhds Huaridds.

MORESHWAR BA'LKRISHNA, (origivar PraiNtirs),  APPELLANT, ». .

DATTU axp ANOTHER, (ORIGINAL DEFENDANTS), RESTONDENTS

Registration Act [11 of 1877, Sec. 50— Priority— Possession of mortgagor as tenang
to mortgagee—No notice to bond-fide purchaser—Notice,

By an unregistered deed of sale dated the Ist June, 1881, the first defendant

- 50ld to the plaintiff, for Rs. 90, certain land which had been previously morte’

gaged with possession by him to the plaintiff. The first defendant had remained
in possession subsequently to the mortgage as the tenant of the plaintiff under
a lease which was not registered. On the 16th April, 1883, the first defendant

sold the property to defendant No. 2, who registered his deed, took actual
possession of the land, and got it tramsferred to his name in the revenue books.
The plaintiff now sued to recover possession from defendant No, 2, who con-

tended (infer alic} that his deed being registered was preferable to the plaintiffy
prior, but unregistered, deed of sale. The Court of first instance awarded the
plaintiff’s claim, The defendants appealed to the District Judge, who reversed
the lower Court’s decree. On appeal by the plaintiff to the High Court,

Held, confirming the decree of the lower Appellate Court, that defendant No. 2
having vegistered his deed of the 1Gth April, 1883, was entitled, under section 50
of Act IIT of 1877, in priority to the plaintiff, whose deeds were not registered,
although earlier in date,

Tt was contended for the plaintiff that the possession of defendant No. 1 as
tenant to the plaintiff subsequently to the mortgage and sale of the land to the
plaintiff was the possession of the plaintiff, and that sugh possession operated as

" constructive notice of the plaintiff's title to defendant No, 2.
Held, that the possession by defendant No, 1 as mortgagor was not notice to

defendant No. 2 of the plaintiff’s title. Defendant Fo. 1 being the vendor of
the land to defendant No. 2, the latter could have no reason to suppose that he

was in possesswn otherwise than as owner.
* Second Appeal, No, 275 of 1886,
B 643—9
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- THis was a second appeal’ fiom a decision of Hi-J: Parsans,

MoRESHWAL Dlstnct Judge of Théna, reveising the decree .of Khdn- Sﬁheb'
Bj.mmsm * Ruttonji Mancherji, Subordinate Judge of Murbdd.

Dza'rc

- In 1879 the defendant Dattu mortgaged with possession the
land in dispute to the plaintiti’ for the ‘consideration of Rs.-50,
but remainedin posséssion as plaintiff’s tenant. On the 1st June,
1881, Dattu sold the land to the plaintiff for Rs. 90, and executed
a deed of conveyance, which was not registered. He still remained
in possession, as a tenant of the plaintiff, under a lease which
was not registered. ' _

On the 16th April, 1883, Dattu sold the land to Devu Fatel,
(defendant No. 2), for Rs. 199, as alleged by Dattu. Devu got
his deed registered, and was put into actual possession of the
land by Dattu, who also transferred the land to the name of
Devin the revenue books.

The plaintiff sued the defendants to establish his title to, and
recover possession of, the land. Defendant No. 2 (infer alia)
contended that his sale-deed being registered was entittled to
priority.

The Court of first instance awarded the plaintiff’s claim.
The defendants appealed to the District Judge, who reversed
the lower Court’s decree with the following remarks:—

% s

The Subordinate Judge has awarded the claim of
the plaintiff, holding that the act of defendant No. 1 in selling
his land to defendant No. 2 after he had sold it to the plaintiff
was a fraud. He finds, however, expressly that defendant No. 2
was not a party to this fraud, and that he was not cognizant
and had no notice of the former sale or mortgage or leases.
This finding is not objected to. On it, it is clear that the
plaintiff is not entitled to possession as against defendant No. 2.
* % % The question is, which purchaser has priority. The
law (section 50 of Act III of 1877) gives it to the one who holds
a registered documbnt,—that is, to defendant No. 2 in this case.
The plaintiff’ when he took his deeds of mortgage and sale and
his leases, and failed to vegister them or take actual possession
of the'land, knew the risk he was running, and accepted it, and

» therefore, he cannot now complain * * ¥ %
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‘ The plammﬁ‘ preferred a second appeal to the High Coiut. -
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" Mahddev Bhigskar Chaubal for the appellant ~~The" plamtzﬁs Momrsﬂwm

purchase was prior to that of the defendant, and as it was 2=
compzmued hy posse~3>1on it has prlout} - Possession by a mort
gagor 1s a8 good as possession by the moltoarree——SthLcl v. Nurb
L’wlmnt(“ The registration of the -defendant’s purchase- dee&

does nob give him - priority. Possession by a tenant under- h

Feehuldyad is as effectual as actual possession by the landlord
—Wamanji Vishnw v. Amba®; Anant Bipu v. Arjun Gondjn(ﬁ

The possession of the plaintiff, though constructive, was a notme
to the defendant, who ought to have made i inquiries as to the title
of the vendor. :

Vishnu Krishna Bhdtvadekar for the respondents:—This case
is governed by the Registration Act III of 1887, sec. 50, which
gives priority to a registered document over an unregistered
docament. The defendant’s purchase-deed is registered and
accompanied by possession, and the land has been transferred to
his pame in the revenue books. The first defendant was in
possession when he sold the property to the second defendant,
who had no reason to suppose that it had already been sold.
Possession by a tenant cannot amount to notice. The plaintifi
ought to have got his deed of sale or the lease registered, in order
to fix the defendant with notice. Both the documents, viz. that
of the plaintiff and that of the defendant, were executed after the
Act of 1877 eame into force.

SarcEXT, C. J.-—Since the passing of the Registration Act II1
0f 1877 the plefelenc.e given to an unregistered document accon-
panied by possession (where registration was optional) as against
a registered document by the decision in Bdldram Nemchand v.
Appa® (as explained by Melvill, J., in Sambhubhdi v. Shivldl-
dds @), has been taken away by the altered language of section
50 of that Act. That section provides that every document of
the kind mentioned in clauses «, b, ¢ anded of section 17, if
duly registered, shall take effect, as regards the property com-

(® Printed Judgments for 1882, p. 191. @) Printed dudgments for 1880, p. 293.

@ Printed Judgments for 1881, p. 117. ) 9 Bom. H. C, Rep., 121.
@ 1. L. R, 4 Bom., at p, 92
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prised in if, against every unregistered document relating to
the same property. The defendant’s purchase, therefore, of
the 16th April, 1883, is entitled to priority over the earlier, but
unregistered, document on which the plaintiffs title is based,
unless indeed the defendant had notice of it, in which case, under
the ruling of this Court in Shkivrdm v. Genu® and Dundaya v.
Ohenbasdpd®, he would lose his preference. The plaintiff was
not in actual possession, but was constructively so for certain
purposes through the mortgagor, who remained in possession as
his tenant under a kabuléyat, which, however, had not been
registered. The mortgagor’s possession, however, would afford
no notice, either actual or. constructive, to the defendant of the
plaintiff’s title. Finding his intended vendor in possession, the
defendant would have no reason to suppose that he was there
otherwise than as owner. The plaintiff might have protected
himself by having the kabuldyat registered; but not having
done so, he cannot now contend that the defendant, in the ab-
sence of any special circumstances, had notice of the nature of
the mortgagor’s possession. As the plaintiff’s pleader refused at
the heaving to have an issue raised to try the genuineness of the
defendant’s mortgage, this Court in second appeal has no power

- to rectify his wmistake, We wmust, therefore, confirm the decree,

with costs on the appellant.

Decree confirmed.

M1, L R, 6Bom,, 515, (1. L. R, 9 Bom,, 428,



