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Before Sir Charles SargmU Chief Justioe, mid
Mr. Justice Nanabhai Haridd .̂

T A 'R A C H A N D , { o r i g ik a l  P l a i n t i f t ) ,  A p p e lla n t , v. S U K L A 'L  a n d  1 8 ^ .
Another, (original Defendants), Ees?ondbnts.* A p r i l  18.

OJtamperly-—Agreement to divide 'property after litigation if sucaessful-^FurnisMng 
money under such, agreement.

An agreement to fiirmsli money for litigation on the terms of sharing the 
property to be recovered thereby, is not necessarily void in India, nnless aceom* 
panied by circumstances which lead to the conclusion that it was not a “  hont -̂fide 
one for the acquisition of an interest in the subject-matter of litigation, but an 
illegitimate transaction got up for the pui’pose merely of spoil, or of litigation, 
diifcnrbing the peace of families, and carried on from a corrupt and improper 
motive, ”

T h is  was a second appeal from a decision of J .  B. Alddck,
Assistant Judge of Khandeshj confirming the decree of Rdv Sdheb 
K. N. Pdtankar, Subordinate Judge of Bhus^val.

The plaintiff claimed, as assignee of the equity of redemption 
of Eamji and Sakh^r^m, to redeem a plot of ground alleged to 
have been mortgaged by Ramji and Sakhardm’s father to the first
defendant in 1863.

The deed ef sale, on which the plaintiff founded his claim, was, 
as stated by the Assistant Judge in his judgment, “ an agreement 
to furnish money for litigation on terms of sharing the property 
recovered.”

The Court of first instance rejected the plaintiff’s claim,
The plaintiff appealed to the Assistant Judge, who coafimed 

the lower Court’s decree with the following remarks;—
^ In the present case, however, the purchase ia 

without consideration and champertous. The alleged consider
ation for the appellant’s deed of sale consists of the amount of 
the mortgage to Sukal plus Rs. 100 in cash. The vendor E^mji 
states that the appellant.retained Rs, 75 for jilirposes of litigation 
and that it was agreed, when the mortgaged ground had been 
redeemed, it should be equally divided amongst the parties to the 
deed. I  think that the Subordinate Judge was right in holding 

*Seoond Appeal, No, 505 of 1885.



1888. that this is not a genuine purchase of the equity of redemption^ 
though he has not expressed himself either clearly or accurately 
in saying that the agreement is against morality or public policy,

* <yhe so-called deed of sale is nothing hut an agreement to fiir-
nish money for litigation on terms of sharing the property 
recovered, and is, therefore, void *
• The plaintiff preferred a second appeal to the High Court,

Inverarity {Vdsudev Gopdl Bhm ddrlar with him) for the 
appellantThe doctrine of champerty has been wrongly 
applied. Such a transaction, as this, is not void. It is not op
posed to public policy or immoral The agreement to pay off 
the mortgage-debt is a good consideration for the bond in ques
tion. It is not denied that the property is redeemable. The 
doctrine of champerty and maintenance has been held not to 
apply to India without proof of corrupt and improper motive in 
supporting litigation to the annoyance and disturbance of peace of 
families-— Chetti/ v. Eenga ErisliTwS^̂ ; Bdm  Coomdr 
(Joondoo V. Chunder Canto Mookerjee^^ ;̂ Abdool Hakim v. Doorga 
f'fQ sh d d  Banerjee^^^.

Wanan {Ghanashdm M lkanih Nddkami with him) for the 
respondentsThe property sought to be redeemed had been 
mortgaged with a gahdn-laMn clause, and the respondents have 
spent a considerable amount of money over it. It would, there
fore, be hard to allow it to be redeemed. The mortgagors allege 
that they have been cheated by the appellant. The whole trans
action, therefore, is suspicious and should not be recognized.

SabgenTj C. j .  ’.—Both the Courts below, apparently following 
the s tr ic t 'English law, have held the agreement to be void, on the 
ground that it was one to furnish money for litigation on th.e 
terms of sharing the property recovered. Such a transaction, 
however, is not necessarily void in this country, unless accompa
nied by circumstances, which, in the language of the Privy Council 
in Oheiamham ORetty v. Renga Knslmd^'> and Rdm Ooomdr 
Coondoo V. Chunder Canto MooTeerjeeP\ lead to the conclusion that 
it was not a hond-fde one for the acquisition of an interest in

0) h. E., 1 Ind. Ap., 241. ) L. R., 4 Ind. A p„ 23 j I. L. R „ 2 Calc., 233.
(3) I. L. R., 5 Calc,, 4,
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the si|bject of litigation, but an illegitimate transaction got up for 
the purpose merely of spoil, or of litigation, disturbing the peace 
of families, and carried on from a corrupt and improper motive ”, 
In Abdool HdJdm v. Doorga Proshdd BcmerjeeS '̂̂  the application 
of this test is considered, and the judgment may perhaps be 
of assistance to the Courts below in determining vsrhether the 
agreement in the present case was contrary to “ good policy and 
justice ” in the sense in which that expression is used by ths 
Privy Council in the cases above referred to. We must, there
fore, reverse the decree of the Court below, and send back the 
case for a fresh decision, having regard to the above remarks. 
Costs of this appeal to follow the result.

Decree reversed.
) I. L. R,, 5 Calc., 4.
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EEVISIONAL CRIMINAL.

Bofore Mr. Justice Birdwood and Mr. Justice Parsons. 
QUEEN-EMPRESS v. J. GRANT.*

Earojpeayi Bntisli subject—Pnvikge — Wcdver—High Court—Jurisdiction o f  High
Court over Europoxm British suljects in Sind—Code o f Criminal Procechire
{Act X  0/1882), Secs. 4, C l  (i), 453 and m —Bombay Act X I I  o f  1866.

W here a European British subject waives his right to be dealt with as such 
by the Magistrate before whom he is tried, he thereby loses all the benefits of 
the special procedure provided for him under Chapter X X X III  of the Code 
of Criminal Procedure (Act X  of 1S82), including the right to have the proceed
ings in his case reviewed by  a Presidency High Oourt, if another Court exercisea 
the highest revisional jurisdiction under the Code in cases other than those against 
European British subjects in the place where he is tried.

The definition of “ High Court”  in section 4, clause (I), of the Code of Criminal 
Procedure (Act X  of 1882) must be read with reference to the “  special pro
ceedings”  against European British subjects contemplated ia Chapter X X X III , 
and not with reference to proceedings generally against Europeans, including 
prooeedings iu which they waive their rights under that cliapter.

If, therefore, in any particular case, thespecialrnles continued in Chapter X X X III  
of the Code cease to have any application, the definition of “ High Court”  
in the former part of section 4, clause (i), ceases also to have any application to 
such a ease. The definition in the latter part of the «tection then prevails, and 
the case falls within the category of “ other oases”  to which that x>art of the 
section applies.

* Eeview, No, 08 of ISSS,

1888. . 
April 30,

B 643-S


